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IN THE DISTRICT COURT OF THE UNITED

STATES FOR THE SOUTHERN DISTRICT OF
CALIFORNIA SOUTHERN DIVISION.

Vincent Mascola, et al.,

Libellants,

Vs.

Gasoline Launch "I. S. E. 2", et

al.,

Respondents.

No. 2322 M Adm.
RECORD OF
ENROLLMENT.

On the 12th day of March, 1926, a Libel in rem and

in personam, was filed herein, and is hereto annexed;

On the 12th day of March, 1926, a Monition and

Citation issued herein, returnable as therein provided,

and were both thereafter, on March 25th, 1926, .filed

herein, and "Return not executed at request of Attorney

for Libellant", and are hereto annexed:

On the 22nd day of March, 1926, the Claim of J. E.

Frymier was filed herein, and is hereto annexed;

On the 22nd. day of March, 1926, Exceptions to Libel

were filed herein, and are hereto annexed;

On the 29th day of March, 1926, the Court made

and entered an order herein, sustaining certain Excep-

tions and overruling certain Objections, with leave to

libellant to amend, a copy of which order is hereto an-

nexed
;

On the 17th day of April, 1926, an Amended Libel

was filed herein, and is hereto annexed;

On the 19th day of April, 1926, Exceptions to

Amended Libel was filed herein, and is hereto annexed;
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On the 26th day of April, 1926, the Court made and

entered an order herein, sustaining Exceptions to

Amended Libel, with leave to libellant further to amend,

a copy of which order is hereto annexed;

On the 8th day of May, 1926, a Decree of Dismissal

was presented to the Court for signature, and by the

Court signed, and ordered filed and entered, and ac-

cordingly, on said 8th day of May, 1926, said Decree

was filed, entered and recorded, and is hereto annexed.

IN THE DISTRICT COURT OF THE UNITED
STATES IN AND FOR THE SOUTHERN DIS-

TRICT OF CALIFORNIA SOUTHERN
DIVISION.

—oOo—
Vincent Mascola, et al, )

Libellants, )

No. 2322 M Adm.
Vs. ) RECORD OF

ENROLLMENT.
Gasoline Launch "I. S. E. 2", et )

al., )

Respondents. )

—oOo—
On the 22nd. day of December, 1926, the Mandate of

the United States Circuit Court of Appeals for the

Ninth Circuit, denying motion to dismiss, reversing

Decree heretofore entered herein, May 8, 1926, with

costs in favor of appellants, and remanding to this

Court for further proceedings, which Mandate is hereto

annexed

;
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On the 22nd. day of June, 1928, a Final Decree was

presented to the Court for signature, and by the Court

signed, and ordered filed and entered, and accordingly,

on said 22nd. day of June, 1928, said Decree was filed,

entered and recorded, and is hereto annexed.

IN THE DISTRICT COURT OF THE UNITED
STATES, IN THE SOUTHERN DISTRICT

OF CALIFORNIA, SOUTHERN
DIVISION : IN ADMIRALTY.

VINCENT MASCOLA, LUIGI
SAGLIUZZO, CARxMINE KRI-
TIANO, LUIGI COLAMO,
MICHEL SAURO AND MIRNI
CARBONE,

Libellants, : AMENDED
LIBEL.

vs. : 2322-M.

GASOLINE LAUNCH "I. S. E.

2" and J. E. FRYMIER,

Respondents.

Come now the libellants and l)y way of libel against

the gasoline launch, *T. S. E. 2", her tackle, apparel,

engines, furniture and equipment, and against all persons

having or claiming to have any interest in or to said

launch, and against J. E. Frymier, the owner thereof

and for a cause of action, civil and maritime, against
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the said respondents, complains and alleges as follows,

to-vvit

:

I.

That the libellants are and at all times herein men-

tioned have been seamen and seamen fishermen residing

within the City of Los Angeles, County of Los Angeles,

State of California, and within the jurisdiction of the

above entitled Court; that each of said libellants have

been duly and regularly licensed as fishermen by the

Fish and Game Commission of the State of California,

under and pursuant to the laws of the State of Califor-

nia, and are duly and regularly licensed under and pur-

suant to the laws of the .State of California and of the

United States of America, as seamen and seamen fisher-

men,

IL

That libellants are informed and! believe, and upon

such information and belief, allege that the respondent,

J. E. Frymier is a resident of the County of Los An-

geles, State of California, and is the owner of the

gasoline launch ''L S. E. 2".

in.

That the gasoline launch is and was at all times herein

mentioned, a domestic vessel and was at the time of filing

of libel herein and is now within the County of Los An-

geles, State of California, and within the jurisdiction

of this Court.

IV.

That during the month of November, 1925, the re-

spondent, J. E. Frymier, employed the libellant, Vincent

Mascola, as master of the gasoline launch 'T. S. E. 2",

and agreed to pay the said Vincent Mascola as and for
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his services as such master, one-sixth (1/6) of the pro-

ceeds received from the sale of any and all fish caught by

the said "I. S. E. 2" during the time he acted as master

thereof.

V.

That thereafter and during the month of November,

1925, the said Vincent Mascola, master of the said '*!. S.

E. 2", employed the libellants, Luigi Sagliuzzo, Carmine

Kritiano, Luigi Colamo, Michel Sauro and Mirni Car-

bone, as members of the crew of the said vessel, and

agreed to pay them for their services as members of the

crew on lays, that is to say, the said master agreed to

[L J S 6/13/28] one ninth (1/9)

pay to each of said libellants efte-sixth i-i-/G} part of

the net proceeds received from the sale of any and all

fish caught by the said vessel during the time the said

libellants served thereon as seamen.

VI.

That immediately thereafter and particularly between

February [L J S 6/13/28]
the 1st day of j-anuary, 1926, and the 26th day of

February

January, 1926, the said libellants served upon the said

vessel as master and members of the crew thereof, and

engaged in fishing operations in the waters of the Pacific

Ocean, adjacent to the Port of Los Angeles.

VII.

That during the said time, the said libellants and the

respondent vessel caught a large amount of fish : that

libellants are informed and believe, and ui)on such in-

formation and belief, allege that the number of tons of

fish caught by said vessel during said time was two

hundred (200), and that the master of said vessel sold
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the said fish for the sum of ten ($10.00) dollars per

ton, and received therefor two thousand ($2,000) dol-

lars.

VIII.

That libellants are informed and believe and upon

such information and belief allege, that the net amount

received for said fish after paying all the expenses of

operation, was the sum of fifteen hundred ($1500) dol-

lars; that under and by virtue of the provisions of the

agreement wherein and whereby the said libellants were

employed as members of the crew of said vessel, there

thereupon became due to each of the said libellants the

sum of two hundred fifty ($250.00) dollars, as and for

their wages as crew of said vessel; that said sum has

not, now has any part thereof been paid to the libellants,

or either of them, and the whole thereof now remains

due, owing and unpaid from the respondents to the

libellants.

IX.

That the respondent, "I. S. E. 2" is a sea-going fishing

vessel of approximately ten (10) tons dead weight.

X.

That all and singular, the premises are true and within

the admiralty and maritime jurisdiction of the United

States and this Honorable Court.

WHEREFORE, libellants pray that process in due

form of law, according to the course of this Honorable

Court in cases of admiralty and maritime jurisdiction,

may issue against the said gasoline launch, "I. S. E. 2",

her tackle, apparel, furniture, engines and equipment,

and against the respondent J. E. Frymier; that the owner

of the said vessel and any and all persons claiming any
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rio^ht, title or interest therein, may be cited to appear

and answer under oath all and singular the matters and

things aforesaid; that the said vessel may be condemned

and sold to pay the amount due to the libellants, with in-

terest, costs and counsel fees; and that said libellants

may have and recover, of and from the respondent, J. E.

Frymier, as follows:

Libellant, Mncent Mascola, $250.00

Libellant, Luigi Sagliuzzo, 250.00

Libellant, Carmine Kritiano, 250.00

Libellant, Luigi Colamo, 250.00

Libellant, Michel Sauro, 250.00

Libellant, Mirni Carbone, 250.00

and for costs of suit and for such other and further

relief as to the Court may seem meet and just.

Loucks & Phister,

Attorneys for Libellants.

STATE OF CALIFFORNIA, }

County of Los Angeles, \

Luigi Sagliuzzo being by me first duly sworn, deposes

and says: that he is the one of the libellants in the above

entitled action; that he has heard read the foregoing

amended libel and knows the contents thereof; and that

the same is true of his own knowledge, except as to the

matters which are therein stated upon his information or

belief, and as to those matters that he believes it to be

true.

Luigi Sagliuzzo

Subscribed and sworn to before me this 7 day of

April, 1926

[Seal] C. Aezer,

Notary Public in and for the County of Los Angeles,

State of California.
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(Endorsed): Original. No 2322-M. In the United

States District Court, Southern District of CaHfornia,

Southern Division \'incent Mascola, Luigi Sagliuzzo,

Carmine Kritiano, Luigi Colamo, Michel Sauro, & Mirni

Carbone. libellants, vs. Gasoline launch "I. S. E. 2" and

J. E. Eryniier, respondents. Amended Libel. Received

copy of the within Amd. libel this 13 day of April 1926.

Wilbur Bassett, attorney for claimant Filed Apr. 17.

1926. Chas. N. Williams. Clerk by R. S. Zimmerman

Deputy Clerk. Law offices, Loucks & Phister, Marine

Bank Building San Pedro, California, attorneys for

libellants.

L\ THE UNITED STATES DISTRICT COURT IN

THE SOUTHERN DISTRICT OF CALIFOR-

NIA, SOUTHERN DI\TSTON, IN

ADMIRALTY.

VINCENT MASCOLA, et al, )

Libellants, ) IN ADMIRALTY
vs. ) No. 2322-M

)

GASOLINE LAUNCH "I. S. E. ) CLAIM OF J. E.
2" and J. E. FRYMIER, ) FRYMIER

Respondents. )

And now before this Honorable Court appears J. E.

I'rymier, and claims the above named Launch "I. S, E.

2" and prays to defend this suit accordingly.

J. E. Frymier
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SOUTHERN DISTRICT OF CALIFORNIA )

) ss.

SOUTHERN DIMSION )

J. E. FRYMIER, being duly sworn, says: That he

is the true and bona fide owner of Gasoline Launch

"I. S. E. 2," against which this suit has been commenced

by Vincent Mascola, et al, Libellants, and that no other

person is the owner thereof; that deponent is duly au-

thorized to put in this claim.

J. E. Frymier

Subscribed to before me this

17th day of March, 1926.

L. P. Mayo

Notary Public in and for the County of

Los Angeles, State of California.

(Seal)

(Endorsed) : No. 2322-M In Admiralty In the U. S.

District Court Southern District of California South-

ern Division Vincent Mascola, et al, Libellants, vs.

Gasoline Launch *T. S. E. 2" and J. E. Frymier, Re-

spondents. Claim of J. E. Frymier Filed Mar 22 1926

Chas. N. Williams, Clerk By L J Cordes Deputy Clerk

Wilbur Bassett Attorney at Law 432 Van Nuys

Building Los Angeles, Cal.
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1

IX THE UNITED STATES DISTRICT COURT, IN

THE SOUTHERN DISTRICT OF CALIFOR-
NIA, SOUTHERN DIVISION,

IN ADMIRALTY.

VINCENT MASCOLA, LUIGI )

SAGLUIZZO, CARMINE KRI- ) 3342540
TIANO, LUIGI COLAMO, ) IX ADMIRALTY
MICHEL SAURO AND MIRXI ) Xo. 2322-M
CARBOXE, ) UXDERTAKIXG

Libellants, ) OF CLAIMANT
vs. ON

) STIPULATION
GASOLIXE LAUXCH 'T. S. E. ) FOR RELEASE
2" and J. E. FRYMIER, ) OF LIBEL.

Respondents. )

KNOW ALL MEN BY THESE PRESENTS, That

WHEREAS, a libel was filed in this Court on the 12th

day of March, 1926, by Vincent Mascola, et al, Libellants,

against Gasoline Launch "I. S. E. 2", her engine, boilers,

tackle, apparel and furniture, Respondent, for a certain

claim amounting to $1500.00; and

WHEREAS, J. E. Frymier, owner of the said launch

"I. S. E. 2" is about to file his claim in said cause as

owner, and a stipulation in the sum of $2,000 for the

release of said vessel

;

NOW THEREFORE, the conditions of this obliga-

tion are such that if the Respondent herein and FIDEL-
ITY & DEPOSIT COMPANY OF MARYLAND shall

abide by all orders of this Court, interlocutory or final,

and pay the amount awarded by the final decree of this

court, or by any appellate court of an appeal intervene,

with interest, not exceeding $2,000.00, then this obliga-
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tion shall be void; otherwise to remain in full force and

effect.

Sig-ned, sealed and dated this 18th day of March,

1926.

FIDELITY AND DEPOSIT COMPANY
OF MARYLAND,

By ^\^ M. W^alker,

[Seal] Attorney-in-Fact.

By S. M. Smith,

Agent.

STATE OF CALIFORNIA )

) ss.

County of Los Angeles )

On this 18th day of March, 1926, before me T. E.

Seaton, a Notary Public, in and for the County and State

aforesaid, duly commissioned and sworn, personally ap-

peared W. M. Walker and S. M. Smith known to me to

be the persons whose names are subscribed to the fore-

going instrument as the Attorney-in-Fact and Agent

respectively of the Fidelity and Deposit Company of

Maryland and acknowledged to me that they subscribed

the name of Fidelity and Deposit Company of Maryland

thereto as Principal and their own names as Attorney-

in-Fact and Agent, respectively.

T. E. Seaton

[Seal] Notary Public in for the State of

California, County of Los Angeles.

[Endorsed] : No. 2322-M. In Admiralty. In the U. S.

District Court, in the Southern District of California,

Southern Division. \'incent Mascola, et al., Libellants,

vs. Gasoline Launch "I. S. E. 2" and J. E. Frymier,

Respondents. Undertaking of Claimant on Stipulation
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for Release of Libel. Filed Mar 25, 1926. Chas. N.

Williams, Clerk. By L. J. Cordes, Deputy Clerk. Wil-

bur Bassett, Attorney at Law, 432 Van Nuys Building,

Los Angeles, Cal.

IN THE DISTRICT COURT OF THE UNITED
STATES IN THE SOUTHERN DISTRICT OF

CALIFORNIA SOUTHERN DIXTSION:
IN ADMIRALTY

VINCENT MASCOLA, et al,

Libellants,

vs.

GASOLINE LAUNCH 'T. S. E.

2" and J. E. FRYMIER,
Respondents.

No. 2322-M
EXCEPTIONS

TO
AMENDED
LIBEL

The exceptions of J. E. Frymier, claimant, to amended

libel of Vincent Mascola and others ag-ainst the said

Gasoline Launch 'T. S. E. 2" and J. A. Frymier except;

and objects to the said libel and alleges that the said

libel is insufficient in the following particulars, to wit:

I.

That it cannot be ascertained therefrom whether the

alleged licenses as fishermen under the laws of the State

of California were in force during said month of Jan-

uary, 1926, or whether the said alleged licenses as sea-

men and seamen fishermen under the laws of the United

States were in effect during the said month of January,

1926.

IL

That it cannot be ascertained therefrom for what term

or period the said ^^lascola was employed as master or
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upon what terms or by whom said fish were to be sold or

to whom the ^ross proceeds thereof were to be dehvered

or whether said one-sixth part should be calculated upon

gross or net proceeds or how said proceeds should be

ascertained or to whom the remaining five-sixths of said

proceeds was payable.

III.

That it cannot be ascertained therefrom whether said

agreement alleged in paragraph 4 was in writing or oral.

IV.

That it cannot be ascertained therefrom whether said

agreement alleged in paragraph 5 was in writing or oral.

V.

That it cannot be ascertained whether the said alleged

master made the agreement referred to in paragraph 5

of said libel on his own behalf and responsibility or on

behalf of said vessel or by what authority the same was

made.

VI.

That it cannot be ascertained therefrom how the net

proceeds alleged in paragraph 5 of said amended libel

could be arrived at.

VII.

That it cannot be ascertained therefrom what sum, if

any, was obtained by the said master upon the sale of

fish or how the net proceeds thereof can be ascertained.

VIII.

That it does not appear therefrom that any accounting

has ever been had or demanded of any proceeds of said

alleged sale, or that any accounting thereof is tendered.

IX.

That the said libel shows that this court has no juris-

diction of the claims of said libellants in that it appears
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that no accountinor of the said proceeds or the value of

said lays has been had.

X.

That it cannot ])e ascertained therefrom wherein or

whereby said Launch "ISE 2" is liable in rem for any

amoimt.

XI.

That it cannot be ascertained therefrom wherein or

whereby the said J. E. Frymier is liable in personam in

any amount to any of said libellants.

XII.

That it cannot be ascertained therefrom wherein said

vessel is liable in rem to said \^incent Mascola in any

amount.

XIII.

That it cannot be ascertained therefrom wherein the

said J. E. Frymier is liable in personam to the said Vin-

cent Mascola in any amount.

XIV.

That said libel does not show any joint right in said

libellants and the several rights if any claimed by said

libellants are not separately or specifically or by distinct

articles pleaded in said amended libel.

XV.
That said amended libel is not duly verified as to said

separate claims.

WHEREFORE, respondents and claimants pray that

the said exceptions may be sustained and allowed and

the said amended libel dismissed with costs.

Wilbur Bassett

Bertin A. W^eyl

Proctors for Claimant.



16 /. E. Frymier vs.

[Endorsed] : No. 2322-M. Admiralty In the U. S.

District Court Southern District of CaHfornia Southern

Division Vincent Mascola, et al Libellants vs. Gasoline

Launch "I. S. E. 2" and J. E. Frymier, Respondents.

Exceptions to Amended Libel. Filed Apr 19 1926 Chas.

N. Williams, Clerk By L. J. Cordes Deputy Clerk. Wil-

bur Bassett Attorney at Law 432 Van Nuys Building

Los Angeles, Cal. Attorney for Respondents. ^

At a stated term, to wit: The January Term, A. D.

1926 of the District Court of the United States of

America, within and for the Southern Division of the

Southern District of California, held at the Court Room

thereof, in the City of Los Angeles on Monday the 26th

day of April in the year of our Lord one thousand nine

hundred and twenty-six.

Present

:

The Llonorable Paul J. McCormick, District Judge.

VINCENT MASCOLA, et al., )

Libellants, )

vs ) No. 2322-M Civ.

)

GASOLINE LAUNCH "I. S. E. )

2" et al., Respondents. )

This cause coming before the Court for hearing on

exceptions to Amended Libel; Attorney Phister of

Messrs. Loucks & Phister, appearing as counsel for the

libellants and Attorney Bassett, Esq., appearing as coun-

sel for the respondents; at the hour of two o'clock p. m..

Attorney Wilbur Bassett, Esq., presents exceptions to

amended Libel, and Attorney Phister having argued in

opposition to said exceptions, it is by the court ordered
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that said exceptions be sustained, and Attorney Wilbur

Bassett, Esq., havin^^ asked for costs, it is by the court

ordered that said request be denied; and it is further

ordered that libellants have ten days to amend with the

understanding- that this will be the last time, and that

within ten days after service of said amended Libel, the

respondent may except thereto if they so desire.

IN THE DISTRICT COURT OF THE UNITED
STATES SOUTHERN DISTRICT OF CALI-

FORNIA SOUTHERN DIVISION,

IN ADMIRALTY.

VINCENT MASCOLA, et al,

Libellants,
)

No. 2322-M
vs.

GASOLINE LAUNCH 'T. S. E.

2", et al.

Respondents.

ORDER
DISMISSING

LIBEL

It appearing to the Court that heretofore on the 26th

day of April, 1926, Libellant herein was granted leave

to file, within ten days thereafter, a second amended

libel, and that said ten days have passed and said amend-

ment has not Ijeen filed, and that the libellant has not

appeared and prosecuted his suit and complied with the

orders of the court in that behalf, and that said libellant

is in default and contumacy.

Now, upon application of Wilbur Bassett, Esq., Proc-

tor for claimant, it is pronounced that the said cause is

deserted and it is hereby ORDERED that said libel be

dismissed and that claimant recover his costs to be taxe^
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herein, and that the said Vessel "I. S. E. 2" be discharged

and released from the Hen of said libel and that the

sureties upon the stipulation upon release of said vessel

be released and discharged.

Costs taxed at $63.50.

Paul J. McCormick
Judge.

Dated May 8th—1926 at 12 M.

Decree entered and recorded 5/8/26

CHAS N. WILLIAMS, Clerk,

By Louis J. Somers

Deputy Clerk.

[Endorsed] : 2322 M Vincent Mascola et al v. Gas-

cline Launch I. S. E. 2 Order dismissing Libel Filed

May 8th 1926 Chas. N. Williams, Clerk By Louis J.

Somers Deputy Law Office of Wilbur Bassett 432

Van Nuys Building Los Angeles.

IN THE DISTRICT COURT OF THE UNITED
STATES, IN THE SOUTHERN DISTRICT OF

CALIFORNIA, SOUTHERN DIVISION
IN ADMIRALTY.

VINCENT MASCOLA, LUIGI
SAGLIUZZO, CARMINE KRI-
TIANO, LUIGI COLAMO,
MICHEL SAURO AND MIRNI
CARBONE,

Libellants,

vs.

No. 2322-M

ANSWER TO
AMENDED

LIBEL
GASOLINE LAUNCH "I. S. E.

2" and J. E. FRYMIER,
Respondents.

For answer to the amended libel herein, comes now

J. E. Frymier, respondent and claimant of the Launch

"1. S. E. 2", and alleges and denies as follows:
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I.

Denies that each or any of said libellants was during

said month of January, 1926, or at any time prior to the

filing- of the hbel herein, licensed as fisherman by the

Fish and Game Commission of the State of California.

XL

Admits that respondent J. E. Frymier is a resident of

the County of Los Angeles and is the owner of the

launch, "I. S. E. 2".

III.

Admits that said launch, I. S. E. 2" is a domestic ves-

sel within the jurisdiction of this court.

IV.

Denies that during the month of November, 1925, or

at any time, claimant J. E. Frymier, or anyone acting

with the authority of said Frymier, employed the libel-

lant, Vincent Mascola, as master of the gasoline launch,

**I. S. E. 2", or in any other service or capacity, or at all,

or agreed to pay the said Vincent Mascola any part of

any proceeds of fish caught by said "I. S. E. 2" at any

time, or any other sum whatsoever.

V.

Respondent is without information or belief sufficient

to enable him to answer and, basing his answer there-

upon, denies that during the month of November, 1925,

or at any time, the said Mascola, as pretended master, or

otherwise, employed the libellants or any of them as

members of the crew of the said vessel, or otherwise,

or agreed to pay them any sum whatsoever or any part

whatsoever of any proceeds received from the sale of

fish caught by said vessel, and alleges that said Mascola

neither at said time nor at any time had any authority
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to act as master of said vessel or to employ anyone in

the service of said vessel, and was without authority to

bind the vessel therefor, and that said libellants and each

of them knew, or by the exercise of reasonable diligence

could have ascertained, that said Mascola was without

authority to bind the said vessel.

VI.

Respondent is without information or belief sufficient

to enable him to answer and, basing his answer there-

upon, denies that between the 1st day of January, 1926,

and the 26th day of January, 1926, or at any time, the

said libellants or any of them served upon said vessel as

master or members of the crew thereof, or engaged in

fishing operations anywhere.

VII.

Respondent is without information or belief sufficient

to enable him to answer and, basing his answer there-

upon, denies that the said libellants or the said vessel

caught a large or any amount of fish or that the number

of tons caught was two hundred, but admits that the

said Mascola, as pretended master of said vessel, has

received in full payment for all or any fish caught by

said vessel between the 1st day of January and the 26th

day of January, 1926, the sum of, to-wit: $2,000.00, and

alleges that said payment was received by the said Mas-

cola with the knowledge of each of said libellants and

with their consent thereto, and as the agent of said

libellants, and not as the agent of said ship.

VIII.

Respondent is without information or belief sufficient

to enable him to answer and, basing his answer there-

upon, denies that $1500.00 was the net amount received
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by said Mascola, after paying all or any expenses of

operation, or that by virtue of the provisions of any

agreement whereby the said libellants or any of them

were employed there became due to each of the said

libellants or any of them the sum of $250.00, or any sum

whatsoever, as wages or otherwise, or that any sum or

any part thereof remains unpaid to libellants or any of

them, or that any sum is due, owing or unpaid from re-

spondent or said vessel to the libellants or any of them.

IX.

That during the year 1924, respondent chartered said

vessel to Pacific Marine Products Company, a corpora-

tion, by verbal charter, by the terms of which said cor-

poration, in consideration of the use of said vessel from

month to month, agreed to keep said vessel in repair and

to maintain the same at its own charge, free and clear

of all liens and incumbrances whatsoever or charges

against said vessel or the said Frymier, and upon the

express covenant that said charterer should have no au-

thority to bind the said vessel for any charges whatso-

ever, and to pay to said Fr)-mier the sum of $125.00 per

month; that thereupon said charterer recommended

Martin Trutanich [LJS 6/13/28]

Vt Lt Masincovich to act as master of said vessel and

respondent thereupon entered, recorded and registered

the name of said Masincovich in the records of the Col-

lector of the Federal District wherein said vessel then

lay, to-wit, the Port of Los Angeles, and that said

claimant, as owner of said vessel, has never since said

time authorized or permitted any change of master, or

caused or reported any such change to the Collector of

any Federal District, as required by law; that said Mas-
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incovich was and is a citizen of the United States, and

continued from the said year 1924 to the filing of the

Hbel herein to be the only person authorized by said

claimant as owner of the said vessel to act as the master

thereof.

WHEREFORE, respondent prays that libellants take

nothino^ by this action and that he and the said vessel be

hence dismissed with his costs.

Wilbur Bassett

Proctor for Claimant and Respondent.

STATE OF CALIFORNIA, )

) ss.

County of Los Angeles, )

J. E. FRYMIER being by me first duly sworn, deposes

and says: that he is the Claimant and Respondent in the

above entitled action; that he has read the foregoing

Answer to Amended Libel and knows the contents

thereof; and that the same is true of his own knowledge,

except as to the matters which are therein stated upon

his information or belief, and as to those matters that

he believes it to be true.

J. E. Frymier

SUBSCRIBED AND SWORN to before me this 4th

day of January, 1927.

[Seal] Horace E. Vedder

Notary Public in and for the County of Los Angeles,

State of California

[Endorsedl: Original No. 2322-M. In the United

States District Court Southern District of California,

Southern Division. Vincent Mascola, et al, Libellants,

vs Gasoline Launch "I. S. 1^:. 2" and J. E. Frymier, Re-
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At a stated term, to wit : The January Term, A. D.

1928 of the District Court of the United States of

America, within and for the Southern Division of the

Southern District of CaHfornia, held at the Court Room
thereof, in the City of Los Angeles on Wednesday the

13th day of June in the year of our Lord one thousand

nine hundred and twenty-eight

Present:

The Honorable F. C. JACOBS, District Judge.

(Calendar of Judge Paul J. McCormick, called by Judge

Jacobs.

)

Vincent Mascola, Libellants, )

et al., )

)

vs. ) No. 2322-M Adm.

)

Gasoline Launch "I. S. E #2 )

et al.. Respondent.
)

At the hour of 4:15 o'clock p. m.. Wilbur Bassett, Esq.,

argues for the respondent and claimant, and at the hour

of 4:50 o'clock p.m.. Attorney Phister argues for the

libellants. and thereafter Attorney Bassett makes further

reference to certain statute, and Amended Libel is allowed

to be amended to conform to proof, by interlineation.

Wilbur Bassett, Esq., objects to the amendment, and his

objection is overruled, and it is ordered that Answer may
also be amended.
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spondents. Answer to Amended Libel. Received copy

of the within Answer to Amended Libel this 6" day of

January, 1927. C. W. Pendleton Attorney for Libellants.

Filed Jan. 7, 1927 R. S. Zimmerman, Clerk, By L. J.

Cordes, Deputy Clerk. Law office of Wilbur Bassett,

432 Van Nuys Building, Los Angeles.

IN THE UNITED STATES DISTRICT COURT
IN THE SOUTHERN DISTRICT OF CALI-

FORNIA, SOUTHERN DIVISION,

IN ADMIRALTY.
* * * * *

VINCENT MASCOLA, LUIGI
SAGLIUZZO, CARMINE ARI-
TIANO, LUIGI COLLONA,
MICHAEL LAURO and MIRNI
CARBONE,

Libellants,

vs.

*

* No. 2322 ADM
*

* FINAL
* DECREE.

GASOLINE LAUNCH "I. S. E.
2", and J. E. FRYMIER,

Respondents.

*

*

*

* * *

THIS CAUSE having- been heard upon the pleadings

and proofs and having been argued and submitted by

the advocates for the respective parties, and due delib-

eration having been had,

IT IS NOW ORDERED, ADJUDGED AND DE-
CREED BY THE COURT:

I

That the libellant Luigi Sagliuzzo is entitled to a judg-

ment against the respondents in the sum of $176.32, with

interest thereon in the sum of $29.83, together with the
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further sum of $ , costs to be taxed by the

Clerk of this Court, makincr in all the sum of $

II

That the libellant Carmine Aritiano is entitled to a

iudgment against the respondents in the sum of $176.32,

with interest thereon in the sum of $29.83, together with

the further sum of $ , costs to be taxed by

the Clerk of this Court, making in all the sum of $

III

That the libellant Luigi Collona is entitled to a judg-

ment against the respondents in the sum of $176.32, with

interest thereon in the sum of $29.83, together with the

further sum of $ , costs to be taxed by the

Clerk of this Court, making in all the sum of $

IV

That the libellant Michael Lauro is entitled to a judg-

ment against the respondents in the sum of $176.32, with

interest thereon in the sum of $29.83, together with the

further sum of $ , costs to be taxed by the Clerk

of this Court, making in all the sum of $

V
That the libellant Mirni Carbone is entitled to a judg-

ment against the respondents in the sum of $176.32, with

interest thereon in the sum of $29.83, together with the

further sum of $ , costs to be taxed by the Clerk

of this Court, making in all the sum of $

IT IS FURTHER ORDERED, ADJUDGED AND
DECREED that the said Gasoline Launch "I. S. E. 2"
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be condemned and sold according to the law and practice

in such cases made and provided, and that process issue

according-ly. That the proceeds of said sale be paid by

the Marshal to the Clerk of this Court to be by him dis-

posed of according to law and this Decree.

Dated this 22nd day of June, 1928.

F. C. Jacobs

Judge.

The foregoing Decree is not approved as to form.

LOUCKS & PHISTER AND
C. W. PENDLETON,

Proctors for Libellants.

By

WILBUR BASSETT AND
BERTIN A. WEYL,

Proctors for Respondents

By

Decree entered and recorded June 22-1928 R. S.

Zimmerman Clerk, By L. J. Somers, Deputy Clerk.

[Endorsed]: No. 2322 Adm In the United States

District Court, in the Southern District of California,

Southern Division, in Admiralty. Vincent Mascola,

et al, Libellants, vs. Gasoline Launch "1. S. E. 2", et al.

Respondents. Final Decree. Filed Jun 22 1928 R. S.

Zimmerman Clerk By L. J. Somers Deputy Clerk.

C. W. Pendleton Attorney 1101-2-3 Pacific Mutual

Bldg. Metro 2656 Vandike 4091
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IN THE DISTRICT COURT OF THE UNITED
STATES SOUTHERN DISTRICT OF CALI-

FORNIA SOUTHERN DIVISION

VINCENT MASCOLA, et al, )

Libellants, ) No. 2322 M-
vs. ) IN ADMIRALTY

)

GASOLINE LAUNCH "I. S. E. ) NOTICE
2", et al, ) OF APPEAL

Respondents. )

To the Libellants and Loucks & Phister, Esqs., and

C. W. Pendleton, Esq., their Proctors, and to R. S.

Zimmerman, Esq., Clerk of the above entitled Court:

YOU AND EACH OF YOU WILL PLEASE TAKE
NOTICE that J. E. Frymier, claimant of the Launch

"L S. E. 2", and respondent herein, hereby appeals from

the Final Decree made and entered herein on or about

the 22nd day of June, 1928, and from the whole thereof,

to the next term of court of the United States Circuit

Court of Appeals, for the Ninth Circuit, to be holden in

and for the said Circuit at the City of San Francisco, in

the Northern District of California.

Dated this 18th day of Sept., 1928.

WILBUR BASSETT
Proctor for Respondent.

[Endorsed! : Original. No. 2322 M. In Admiralty.

In the District Court of the United States, Southern Dis-

trict of California, Southern Division. Vincent Mascola,

et al., Libellants, vs. Gasoline Launch '*I. S. E. 2", et al.

Respondents Notice of Appeal. Received copy of the

within Notice of Appeal this 18th day of September,

1928. Loucks & Phister and C. W. Pendleton, By C. W.
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Pendleton, Proctors for Libellants. Filed Sep 20, 1928

R. S. Zimmerman, Clerk, by Edmund L. Smith, Deputy

Clerk. Wilbur Bassett, Attorney at law, 432 Van Nuys

Building, Los Angeles, Proctor for respondents.

IN THE DISTRICT COURT OF THE UNITED
STATES FOR THE SOUTHERN DISTRICT

OF CALIFORNIA, SOUTHERN
DIVISION.

HON. F. C. JACOBS, JUDGE PRESIDING.

VINCENT MASCOLA, LUIGI
SAGLIUZZO, CARMINE KRI-
TIANO, LUIGI COLAMA,
MICHAEL SAURO AND
MIRNI CARBONNE,

Libellants,

-VS.

GASOLINE LAUNCH "I. S. E.
2" and J. E. FRYMIER,

Respondents.

No. 2322-M

In Admiralty.

REPORTER'S TRANSCRIPT
OF

TESTIMONY AND PROCEEDINGS ON TRIAL.

APPEARANCES

:

For Libellants: Loucks & Phister,

By Montgomery Phister, Esq., and

C. W. Pendleton, Esq.



28 J. E. Frymier vs.

For Respondents : Wilbur Bassett, Esq.,

Los Angeles, California, June 12, 1928.

LOS ANGELES, CALIFORNIA, TUESDAY, JUNE
12, 1928, 2 P. M.

— o

THE COURT: Are the parties ready to proceed in

this case?

MR. BASSETT: The respondent is ready.

MR. PENDLETON: The libellant is ready, your

Honor.

THE COURT: \^ery well. Both sides being- ready

we will proceed.

MR. PENDLETON: This is an action, if the Court

please, broug-ht by Vincent Mascola and five other libel-

lants who are fishermen against the Gasoline Launch

*T. S. E. 2" for compensation or wages earned by them

under an agreement entered into by these libellants and

the owner of the vessel. The libel alleges, among other

things, that during the month of November, 1925, the

respondent, J. E. Frymier, employed the libellant \^incent

Mascola as master of the Gasoline Launch "I. S. E. 2",

and agreed to pay the said Mncent Mascola as and for

his services as such master, one sixth of the proceeds re-

ceived from the sale of any and all fish caught by the

said "I. S. E. 2" during the time he acted as master

thereof. That thereafter and during the month of No-

vember, 1925, the said Vincent Mascola, master of the

said *T. S. E. 2", employed the libellants Luigi Sagliuzzo,

Carmine Kritiano, Luigi Colama, Michael Sauro and

Mirni Carbonne as members of the crew of the said ves-
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sel, and a.s^reed to pay them for their services as mem-

bers of the crew on lays, that is to say, the said master

agreed to ])ay to each of said libellants one-sixth part of

the net proceeds received from the sale of any and all

fish caught by the said vessel during- the time the said

libellants served thereon as seamen. That immediately

thereafter and particularly between the first day of Jan-

uary, 1926 and the 26th day of January, 1926, the said

libellants served upon the said vessel as master and mem-

bers of the crew thereof, and engaged in fishing opera-

tions in the waters of the Pacific Ocean adjacent to the

Port of Los Angeles. That during the said time the said

libellants and the respondent vessel caught a large

amount of fish; that libellants are informed and believe,

and upon such information and belief allege, that the

number of tons of fish caught by said vessel during said

time was 200, and that the master of said vessel sold

the said fish for the sum of $10 per ton, and received

therefor $2,000. That libellants are informed and believe

and upon such information and belief allege, that the net

amount received for said fish after paying all the ex-

penses of operation, was the sum of $1500; that under

and by virtue of the provisions of the agreement wherein

and whereby the said libellants were employed as mem-
bers of the crew of said vessel, there thereupon became

due to each of the said libellants the sum of $250, as and

for their wages as crew of said vessel ; that said sum has

not, nor has any part thereof been paid to the libellants,

or either of them, and the whole thereof now remains

due, owing and unpaid from the respondents to the

libellants.
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And the prayer is that the vessel itself be sold to pay

any judgment that might be recovered by the libellants

herein.

MR. BASSETT: If your Honor please, some fifteen

exceptions were interposed to the original libel in this

proceeding, and they were, all of them, sustained by

Judge McCormick, and thereupon an amended libel was

filed, which is the pleading that the proctor for the

libellants has just read. Fifteen exceptions were filed

to the amended libel, and they were argued at length

here before Judge McCormick, who sustained all fifteen

of the exceptions. The libellants had leave to amend in

ten days, and failed to do so, and thereafter the Court

found them in contumacy and default, and entered judg-

ment dismissing the libel. Thereupon the libellants took

the record on appeal to the Circuit Court of Appeals.

The Circuit Court of Appeals has given a decision re-

manding the case, which I think, unless your Honor

has read it, it is my duty to bring to your attention.

THE COURT: I have not read it; at least I don't

recall having read it. I read most of those decisions

that are published in the advance! sheets, but I don't

recall this one especially.

MR. BASSETT: Would your Honor prefer to have

me read it?

THE COURT: I would prefer that you read it. I

can follow you.

MR. BASSETT: This opinion is written by Judge

Rudkin. (Reading opinion.)

MR. BASSETT: Now, thereafter, upon the coming

down of the remittitur

—
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MR. PENDLETON: I mi^^ht add there, Mr. Bas-

sett, that the petition for rehearing- was denied by the

npper court.

MR. BASSETT: Thereafter, upon the coming down

of the remittitur, the respondent filed his answer. There

had been no answer, although the court speaks of one,

to the merits of the case; there were, strictly speaking, no

merits of the case at that time, because this was only up

there on issues of law, and for that reason I don't see

why they spoke of it as a trial de novo, because there

was no trial at all; it was merely a question of review-

ing certain questions of law. But, as I say, after the

libel had been reinstated the claimant, the owner, Mr,

Frymier, filed his answer, and his answer denies that

the fishermen were, as alleged, licensed as fishermen by

the Fish and Game Commission, admits that he is the

owner of the vessel, admits that the vessel is within

the jurisdiction of the court, denies that during the

month of November or at any time Frymier or anyone

acting under the authority of Frymier employed the

libellant, Vincent Mascola, or at all, or agreed to pay

Mascola any part of any proceeds, etc.

(Reading further from answer.)

THE COURT: Do you agree that he was qualified

to act as master?

MR. BASSETT: Masinkovich is not a party to this

proceedings. It is alleged that in 1924 Masinkovich was

registered by the owner at the time that he made the

charter, to act as the master for the charter, and that

he was the only person that was ever authorized to act

as master. He is not a party to this proceeding.

MR. PENDLETON: Mr. Westland, will you take

the stand.
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(Testimony of John L. Westland.)

JOHN L. WESTLAND,

called as a witness on behalf of the libellants, being first

duly sworn, testified as follows:

DIRECT EXAMINATION
BY MR. PENDLETON:
Q Mr. Westland, what official position, if any, do

you hold?

A. Acting- Deputy Collector of Customs.

Q How long have you l)een such Deputy Collector

of Customs?

A I have been in the Customs House since 1911.

Q I ask you if you have the record of the registra-

tion of the masters of various vessels doing business in

the Port of Los Angeles?

A I have.

Q Have you that book with you?

A I have.

Q Have you examined it with reference to the master

of Gasoline Launch known as "I. S. E. 2"?

A I have.

Q What do you find with reference to the master of

such launch from October, 1924, until March, 1925, if

anything?

A On the 17th of—
MR. BASSETT: Just a moment, if your Honor

please. We object to that as not the best evidence. The

record speaks for itself.

THE COURT: You are asking him to read the

record ?

MR. PENDLETON: I am asking him to state what

the book shows with reference to who was the master

of the vessel during the times I have stated.
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(Testimony of John L. Westland.)

THE COURT: He has identified the book?

MR. PENDLETON: I have identified the book as

the official record of the Customs House of this district.

Q BY MR. PENDLETON: That is correct, isn't

it, Mr. Westland?

A That is correct.

Q And do yon find the registration of the master

of the vessel in that book between the dates I have men-

tioned? A. I do.

Q. October, 1924, and March, 1925?

A I do.

THE COURT: Do you desire to examine the book?

MR. BASSETT: The book has not been submitted to

us. I would like to see it.

THE COURT: Let me see the book.

MR. PENDLETON: The date should be, Mr. Re-

porter, instead of October, 1924, October, 1925, and

March, 1926. Will you make that correction.

THE COURT: Do you insist upon your objection?

MR. BASSETT: Yes, if your Honor please, and we
make the further objection, if counsel now offers the

record—is that the purpose?

MR. PENDLETON: We will offer the record and

ask leave to read into the record the oath which appears

there, in support of our allegation that X^incent Mascola

was the master of the vessel during the time we have

stated

THE COURT: Now, what is your objection?

MR. BASSETT: The objection is that there is no

foundation to support this profifered evidence as of any

probative value in this case, for the reason that there is
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(Testimony of John L. Westland.)

nothing to show any authority from the owner of the

vessel or the charterer of the vessel, or anyone else, giv-

ing \'incent Mascola, who appears here to have made a

certain oath, the authority under that oath, to make the

registration or assume that position; in other words, he

mieht have made this oath as to a vessel that was in

China at that time and that he never had seen. That

must be connected in some way to show his authority

to go to the Customs House and have himself registered

as master, which does not appear, and which has not

been shown yet in the evidence.

THE COURT: The objection is overruled.

MR. BASSETT: An exception.

THE COURT: It is admitted as Libelants' Exhibit

No. 1.

(LIBELLANT'S EXHIBIT NO. 1.)

MR. PENDLETON: And may we read that part

of it?

THE COURT: Yes, read the portion—

MR. PENDLETON: So that the book need not be

left here?

THE COURT: Yes.

A "I. Vincent Mascola, master of the vessel called

"I. S. E. 2", 13 net tons, do swear that I am a citizen of

the United States, having been born within the limits

thereof, and that such vessel shall not, while her license

continues in force, be employed in any manner whereby

the revenues of the United States may be defrauded."

Signed "Vincent Mascola, and sworn before me this 17th

day of October. Carl O. Metcalf, Deputy Collector."
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(Testimony of John L. Westland.)

Q Have you, examined that book to ascertain the

length of time that \'incent Mascola continued as master

of that vessel?

A I have.

MR. BASSETT: I object to that as a conclusion of

the witness. The record will show.

THE COURT: The objection is overruled. He may
answer. He said that he had examined the record.

Q. BY MR. PENDLETON : And when did you find

the oath of his successor to that vessel, and, if so, what

date?

MR. BASSETT: Objected to on the same ground. It

may appear that it is entirely beyond the issues and the

time set out in this case.

THE COURT: The objection is overruled.

MR. PENDLETON: Answer the question.

A His successor took the oath on the 13th day of

March, 1926.

O And who was that successor, does it show?

A L. C. Perryman.

Q Was there any other master, basing your answer

upon your knowledge of the record, of the vessel "L S. E.

2'' between the date in October on which the oath was

taken and the date in March on which his successor took

the oath?

A No, sir.

THE COURT: What is that date?

A March 13, 1926.

THE COURT: Proceed.

Q BY MR. PENDLETON : Is there any other rec-

ord kept in the Customs House that would throw any
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(Testimony of \'incent Mascola.)

further light upon the matter of the mastership of that

vessel durino- the time we are inquiring about?

A That is the only record.

O That is the only record you have?

A Yes.

MR. PENDLETON: Take the witness.

CROSS EXAMINATION
BY MR. BASSETT:

Q Were you present when this oath was taken?

A No, sir.

O Then the mere fact that this is a record from your

files is all that you know about its authenticity?

A It is.

Q Is the person who made that record of change of

master now employed by the Government in that ca-

pacity ?

A He is.

Q And is he present in the county?

A Yes.

MR. BASSETT: That is all.

MR. PENDLETON: That is all. Vincent Mascola.

o

VINCENT MASCOLA,

called as a witness on behalf of the libellants, being first

duly sworn, testified as follows:

DIRECT EXAMINATION
BY MR. PENDLETON

:

Q Your name is Vincent Mascola?

A Yes, sir.

Q You are one of the libellants in this case?
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(Testimony of \Mncent Mascola.)

A Yes, sir.

O What is your business?

A Fisherman.

O How lon^- have you been a fisherman?

A About 20 years.

Q Do you know the GasoHne Launch "I. S. E. 2"?

A Yes, sir.

Did you ever have any official position on that

launch?

A Master of it.

MR. BASSETT: Just a moment. We object to the

answer as a conclusion of the witness. The question

of what his position and authority was is to be deter-

mined from his employment. It is elementary that an

agent may not prove his authority. One of the most

important agents, the most important agent is the master.

It would be astonishing if the master should be able, in

breach of that hard and fast rule of law, be able to

prove his own authority. That is all he is asked to do

by this question.

THE COURT: I think not. The objection is over-

ruled.

Q BY MR. PENDLETON: You said you were

the master of the vessel?

A Yes.

Q. How long did you sail that vessel after you were

appointed master?

A About four months.

And who were associated with you as the crew of

that vessel, if any persons were, during that time?

A The fellows* names?
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(Testimony of \'incent Mascola.)

O I will ask you if they are the libellants named

with you in this libel, without mentioning^ the names, un-

less you insist on it.

MR. BASSETT: No, I don't care.

O Associated with you were Luigi Sagliuzzo?

A Yes.

O Carmine Kritiano?

A Yes, sir.

Luigi Colama?

A Yes.

Q Michael Sauro?

A Yes.

Q And Mirni Carbonne?

A Yes.

O They constituted the crew of that vessel during

the period of time that you were acting as master?

A Yes, sir.

Q For four or five months, as you have stated?

A Yes, sir.

O Who employed those other five men?

A I did.

Q What arrangement did you have with them as

to their compensation?

A On shares.

MR. BASSETT: If the Court please, we object on

the ground that no foundation is laid. This is perhaps

one of the most important issues in the case, right here.

THE COURT: Isn't that more in the nature of de-

fense?

MR. BASSETT: I think not, if your Honor please,

because the objection

—
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THE COURT: State your grounds of objection.

MR. BASSETT: The objection is that there is no

foundation to connect the witness with any, or to estab-

lish any authority of the witness to employ any persons

upon this vessel, the only statement so far in the record

beino- allowed over my objection, that he had acted as

master. Now, it may be that it was entirely of his own

doing. Your Honor has had no ofifer of any evidence

yet to show any authority. And may I suggest that

the allegation of the libel here is that he was employed

bv Frymier. Now, they are bound by that allegation,

and they have him on the stand, and that is the proper

foundation that should be laid, and we think that until

that is laid there is nothing to connect us, the claimant,

with this witness.

THE COURT: The objection is overruled.

MR. PENDLETON: Read the question, Mr. Re-

porter.

(Question and answer read.)

Q BY MR. PENDLETON: What shares was each

man to get for his services on the boat?

A We was supposed to divide it up.

Q Never mind about supposed, but what were they

to get from the net proceeds?

MR. BASSETT: If your Honor please, we object

to that. It is leading.

MR. PENDLETON: 1 will withdraw the question.

THE COURT: I don't think it is leading. The

objection is overruled. 1 don't think that is leading at

all.
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MR. PENDLETON: Well, let the question stand,

then. I don't want to get any errors into the record

if I can help it.

THE COURT: Well, if you think that is a leading

question—I will overrule the objection, but you can

frame another question; but I don't think it is.

MR. PENDLETON : I will take your Honor's judg-

ment on it.

THE COURT: Proceed.

MR. PENDLETON: Repeat that question.

(Question read.)

MR. BASSETT: May we have an exception to the

ruling, please?

THE COURT: Note an exception.

Q BY MR. PENDLETON : What share were they

to get from the net proceeds of the sale of the fish?

MR. BASSETT: To the question as amended, net

proceeds, we further object that it assumes a fact not

in evidence.

THE COURT: The objection is overruled.

A We were supposed to split this all up, you see, in

nine shares.

Q Yes, what share would go to each fisherman?

A Well, I wouldn't know how to figure that.

Q Those nine shares did not all go to the fishermen

for their services, did they?

A No, sir.

Q There was taken into consideration the service

and use of

—

A Two shares was given for the net.

Q And does the master get any more of a share

—
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A And one share—there was three shares.

Q And each of the other five, and the master would

take the sixth?

A Yes, nine shares.

O That would total nine shares of the catch?

A Yes.

O Did you operate that boat—you said you did oper-

ate it, yes—you said you operated it.

MR. BASSETT: Pardon me.

MR. PENDLETON: There is no question before

the Court vet.

MR. BASSETT: I am moving, if your Honor please,

to strike out the answers of the witness in regard to

the—in regard to what these men were supposed to get,

on the ground that it is contrary to the pleading here,

the pleading alleging that the agreement that he made

with them was that there was to be a division of one-

sixth.

THE COURT: That each of these members of the

crew would receive one-sixth of the net proceeds?

MR. BASSETT: Yes, sir.

MR. PHISTER: H the Court please, I think it is

the same thing. In other words, after the boat and net

received its share, the crew divided the balance into

sixths. It is according to how you define the term "net".

THE COURT: I see. Your argument is that these

three shares, the net and two to the master, constituted

a part of the expense of operating the boat?

MR. PHISTER: Yes.

THE COURT: You don't plead that exactly.

MR. PHISTER: Well, we use the word "net" there,

which of course is not exactly defined by our libel. How-
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ever the effect of the thing- is the same. One-sixth por-

tion is what each member of the crew j^ets.

MR, BASSETT: That is one of the objections urged,

your Honor, before Judge McCormick, that the contract

was not fairly and fully set out.

AIR. PHISTER: It has already been determined.

MR BASSETT: No. He said that the agreement

was one-sixth.

THE COURT : Of the net.

MR. BASSETT: Well, yes. Proceeds doesn't mean

net
—

"net", as the witness uses it, is for the use of the

fishing net, not net as we mean the difference between

gross and net.

THE COURT: No—one-sixth of the net proceeds.

The objection w^ill be overruled. Proceed.

MR. PENDLETON : Did you get an answer to the

question ?

MR. PHISTER: There was no question before the

Court.

MR. PENDLETON: Oh. no, there was no question.

Q BY MR. PENDLETON: In what business were

you engaged while you were master, you and the other

libellants of that vessel "I. S. E.", what were you doing

with the boat ?

A We were fishing for sardines.

Q Fishing sardines?

A Yes.

Q Do you know how many fish you caught during

all that period?

A We caught 150 some tons.

Q Were you paid for any of it?
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A No, sir.

MR. BASSETT: Just a moment.

MR. PENDLETON: One moment.

MR. BASSETT: That is objected to as beinj^ with-

out the issues of this case. The alleviation of the libel

is that this witness received moneys for the period from

January 1st to January 26th, which are the very moneys

that are sought in this action, that this witness now on

the stand received those moneys. And he is now asked

if he ever received any moneys during this time. That

is not in issue here. I object to that question, and I in-

vite your Honor's attention to the libel containini^ that

provision.

THE COURT: Yes. The objection is overruled.

Proceed.

MR. PENDLETON: If the Court please, this ques-

tion of January,—of the catch of January, has been

raised, and it will probably come up later, and I think

we might as well settle that question here as at any other

time now. We allege in paragraph six of the libel that

immediately thereafter, and particularly between the 1st

day of January, 1926, and the 26th day of January,

1926, the libellants served upon said vessel as master and

the members of the crew thereof, and engaged in fishing

operations in the waters of the Pacific Ocean adjacent

to the Port of Los Angeles. It was my understanding

until just before the case was set last fall that that was

the time when the fish were caught for which we were

charging the sum asked for in the libel. It transpired

that counsel on the other side had checks showing the

amount of payment for the days mentioned in January,
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and I immediately made inquiry and found that it was

an inadvertent mistake made in alleging the dates, or

at least connecting the dates with the amount of fish

caught for which no payment had been received. It

transpirted that fish were caught, delivered, and not paid

for, in the following month of February, of which we

have the proof here. I suggested that to counsel, and

thinking at the time that we stated in our libel that

that was the time the fish were caught, I asked if he

would not consent to an amendment, and he decHned to

do it, and I said we would proceed. But after studying

this libel, I am satisfied that we are not limited to the

month of January, that we can show receipt for many

for which we have not been paid, up to the time the boat

was taken away from the master who is on the stand.

And I will call your Honor's attention to the word

"Particularly",—it says, "Particularly", meaning there-

after—no limit is fixed—but the word "Particularly"

calls attention to those few days

—

THE COURT What paragraph is that?

MR. PENDLETON: This is paragraph six of the

amended libel. Now, it goes on in paragraph seven

—

paragraph seven goes on and states further that during

said time—now, the time, of course, is the time when

the boat was under the control of the libellants, during

the time they caught a large amount of fish, and we are

not limited under that allegation, I claim, to the month

of January, or the days in the month of January. But

v;e propose to show that the fish that were caught, for

which no payment was made, were caught in the month

of February, and that they coincide exactly with the
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figures we set out in our libel. If, however, there is any

doubt about the matter, or any ambiguity—and I don't

believe there is—and I think under the statement of

fact we can introduce any proof of catching fish at any

particular time, especially as the rules of evidence are

not strictly applied to admiralty cases. In fact almost

any kind of allegation will go on an information or

pleading in libel, or, in admiralty, rather.

THE COURT: I don't find in this—

MR. PENDLETON: xA.re you looking at the

amended

—

THE COURT: Yes, I have the amended bill, the

amended libel.

MR. BASSETT: It is in paragraph six of the

amended libel.

MR. PENDLETON : It is in the transcript that went

up. Possibly you can find it there a little more readily.

THE COURT: I don't find anywhere where you

specify the length of time

—

MR. PENDLETON: There is no specified length of

time at all. It says, "Immediately thereafter" they pro-

ceeded and served on the vessel and that during the

time that they were serving on the vessel they caught

a large amount of fish. There is no limitation as to the

time when the fish were caught.

THE COURT: What is the rule in these cases as to

amendments? The Court is authorized to amend by in-

terlineation?

MR. BASSETT: Your Honor, I should like tt> ^
heard.
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MR. PENDLETON: Yes, if your Honor please,

answering your question.

THE COURT: The same rule as in other cases?

MR. PENDLETON: Yes, your Honor, I believe so.

MR. PHISTER: I think the Court in this particular

case indicated that the rule in respect to admiralty cases,

and particularly in respect to suits for the recovery of

seamen's wages is extremely liberal.

THE COURT: Yes, but is there any special rule in

admiralty as to the amendment of pleadings at the trial

by interlineation?

MR. BASSETT: No, sir, there is no rule provided

for that at all.

THE COURT: Do you know of any decision pro-

hibiting that?

MR. BASSETT : Well, no, I can't say that I do, but

there are some very important considerations. I would

like to be heard upon them before your Honor considers

them further. Would your Honor hear me?

THE COURT: Yes.

MR. BASSETT: Here is the situation, that they

made a mistake, that they came in and set down definite

dates for which they had been paid. Mr. Phister orig-

inally handled the case, up until the time that the ex-

ceptions to the libel were sustained. And then when

the new libel came in we had the same specific allegations

from Mr. Pendleton. Our attention was called before

Judge McCormick to the fact that this libel specifically

sets out that the moneys during that time, the $2,000,

had been received by the master, that that was fatal to

any recovery in this case, that of course if the money
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had been paid tliere could be no cause of action. It

was evident then that there must be an amendment,

and the Court allowed counsel to amend. Well, he didn't

do it. He let the time ^o by, and then he came to me
and asked me to amend, and I said, "Why, no, I won't

allow you to amend," and when this went up the court

took up just one phase of it, the question of the account-

ing, as to which they said there was a close question,

and they thought perhaps the court had decided it purely

on the question of jurisdiction alone. Now, did counsel

then, knowing that situation, ask leave to amend, before

Judge McCormick? Certainly not. Why not? Because

his failure to amend had put him in contumacy and de-

fault, He knew that Judge McCormick would not allow

him to amend, or, if he did, that he would have to pay

all of those heavy costs that had been incurred in the

upper court, by reason of his failure to amend before.

Then, as he says, he came to me, and he said, "Well,

you have got the facts showing that we have been paid

in this case. These are our checks, and we got the

money, and we just made a mistake on this thing, and

we will have to amend. Will you let me amend?" "Why,

certainly not," I said; "You can't amend. In my opinion

no court will allow you to amend either." "Well, we

will go to trial anyway and see where we are." Did

he then apply to the Court for leave to amend? No.

THE COURT: That is what he is asking now.

MR. BASSETT: Yes, quite so, but it isn't proper at

any time where one proposes to amend a proceeding so

as to bring in new issues of fact

—

THE COURT: His argument is that this comes

within the scope of the pleading.
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MR. BASSETT: Well now, let's see if it comes

within the scope of the pleading.

THE COURT : I have read it. It doesn't come with-

in the language of the allegations of paragraph six of

the libel, that is true.

MR. BASSETT: That is the charging paragraph.

That is the only issue we are prepared to meet here.

And may I suggest another thing which is all controlling

in this case. This vessel was released upon bond, to

answer—what? A claim set out in this proceeding in a

definite amount. She has been released. There is two

or three years now that that vessel has gone free from

this lien. That vessel is now destroyed. That ves-

sel is a total loss, cast away. There is no

possibility of proceeding against her on any claim but

the one set out here for wages from the 1st of January

to the 26th of January, and in all these years the condi-

tions of the parties have so changed that it is now im-

possible to take up another account merely because they

have made a mistake in what they thought they ought

to have or wanted to have, made a mistake in their books.

And now they come in and tell the stipulator upon the

bond, who agreed to answer for a certain claim, and

no other, that he must answer for some other claim. The

record will show that. And particularly after they have

willfully refused to amend. Your Honor will find in the

record here the finding by Judge McCormick that they

are in contumacy and default. Now, may I invite your

Honor's attention to the rule of the Supreme Court of

the United States which provides that where exceptions

are sustained to a libel—this is the rule in admiralty

—
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where exceptions to a libel are sustained, that the Court

shall direct the libellant to amend, not that it shall permit

him, but it shall direct him. That was the reason that

Judg"e McCormick found this libellant in contumacy, be-

cause he refused to amend.

THE COURT: It says here, paragraph 5, that in the

month of November, 1925, the said Vincent Mascola,

master of the said "I. S. E. 2", employed the libellants,

and so on. And in paragraph 6: "That immediately

thereafter and particularly between the 1st day of

January, 1926, and the 26th day of January, 1926, the

said libellants served upon the said vessel as master and

members of the crew thereof, and engaged in fishing

operations in the waters of the Pacific Ocean, adjacent

to the Port of Los Angeles."

MR. BASSETT: That during the said time, to-wit,

from the 1st day of January to the 26th day of January.

Now, your Honor is thoroughly conversant with the rule

that where particularities are alleged the pleader is

bound by the particularities. If he comes in and swears

so and so was negligent in that, more particularly, he

failed to stop, look and listen, that is the negligence.

They can't rely upon a general allegation. Wherever

there is a particularity alleged in the pleading- it limits

the general right down to that particularity.

THE COURT: Well, there is an allegation in there

that they were to be paid in the manner alleged during

the time that they were employed on said vessel.

MR. BASSETT: But there is no allegation that they

caught any fish or that there is any money due them,

except for the said time, to-wit, from the 1st of January
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to the 26th of January, when they cau,£^ht 200 tons. We
don't know anything about any other—there is no other

issue present in this case except that in paragraph 7.

THE COURT: Well I am disposed to rule against

you on that.

MR. PENDLETON: I will state, your Honor, that

we will show that the exact amount of fish caught, as

alleged in paragraph 8, I think it is, was what was

caught in the month of February, for which no payment

was made, and we have proof of it here.

THE COURT : The objection is overruled.

MR. BASSETT: We now ask an exception, and at

this time move the Court to continue the trial of this

case, on the ground that the ruling of the Court in

construing the pleadings here so as to present issues

which, in the anticipation of proctor for the claimant,

were not presented comes as a matter of surprise, and

that we are unprepared to meet those issues. We have

not here any preparation to meet any issue except those

which we, we think reasonably, anticipated would be

presented upon the trial of this action, and we therefore

move the Court for a continuance, to give us an oppor-

tunity to meet those issues.

THE COURT: The motion is denied. I am disposed

to allow you to prove this case during the time that this

crew was employed, under the allegations of the libel.

Q. BY MR. PENDLETON: The fish that you

caught prior to the month of February were all paid

for, were they not?

A Before February, yes, sir.
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MR. BASSETT: May I have an exception to the

order denying^ the continuance?

THE COURT: Enter an exception, yes.

O BY MR. PENDLETON : The fish caught in the

month of February, were they paid for?

A No, sir.

MR. BASSETT: Just a moment. That is objected

to as calling- for the conclusion of the witness.

TFIE COURT: The objection is overruled.

MR. BASSETT: An exception.

MR. PENDLETON: I will withdraw the witness

temporarily, if you will permit me. The Fish and Game
Commissioner is very anxious to get away, and it will

take him but a moment. Will your Honor permit me to

withdraw this witness?

THE COURT: I will, yes.

MR. PENDLETON: Mr. Williamson may take the

stand.

—o

—

H. L. WILLIAMSON,

called as a witness on behalf of libellants, being first

duly sworn, testified as follows:

DIRECT EXAMINATION
BY MR. PHISTER:

Q What is your occupation?

A Statistician for the Department of Commercial

Fisheries of the Fish and Game Commission, Terminal

Office.

Q Of the State of California?

A Of the State of California.
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Q Do you have charge of the records of that de-

partment concerning fish delivered by vessels to can-

neries?

A I do.

O Do you also have charge of the records concern-

ing licenses of fishermen?

A I do.

O Did you make a search of your records concern-

ing fish delivered by the boat "I. S. E. 2" during the

month of February, 1926, to the Pacific Marine Products

Company ?

A I did.

Q Do you have a copy of your record with you?

A I have not.

MR. BASSETT: May we now have a general ob-

jection to all questions covering or addressed to any

period subsequent to the 26th of January, 1926?

THE COURT: Yes. That will be understood, that

your objection goes to all of that evidence.

MR. BASSETT: And an exception to the ruling.

Pardon me. The rule requires that before a paper is

shown to the witness it should be shown to counsel.

MR. PHISTER: Well, this is—

THE COURT: Give him an opportunity to examine

it before you offer it.

Q BY MR. PHISTER: Do you have with you a

copy of your record showing the amount of fish de-

livered by the boat "1. S. E. 2" to the Pacific Marine

Products Company during the month of February, 1926?

A No, I have not, other than this.

Q Is that a copy of it?



Vincent Mascola et al. 53

(Testimony of H. L. Williamson.)

A This is a copy.

Q Did you make this record yourself?

A Ves, I did.

O And from the records in your charge and keeping

in the office of the Fish and Game Commission of the

State of California?

A Yes.

Q Can you tell from that record how many pounds

of fish, and the kind of fish delivered by the boat "I. S.

E. 2" to the Pacific Marine Products Company during

that time?

MR. BASSETT: Now, if your Honor please, we

object to the question as immaterial and irrelevant, and

no foundation laid. If it is a mere preliminary ques-

tion, I suppose, however, the objection should properly

be made at this time. This is not a record made by this

man. This is not an original record. This is not any-

thing on which we can cross-examine as to how it was

arrived at, nor is any reason shown why the original

records are not here, or that they would be admissible

if they were here.

THE COURT: How is that original record made,

—

from day to day or from time to time, when the deliveries

are made?

A When the boat delivers the fish a ticket is made out

on the form furnished by the Fish and Game Commis-

sion.

Q BY MR. PHISTER: What do you mean by

ticket ?

A It is in the form of a ticket, in triplicate; one

copy is given to the fisherman and another is retained
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by the dealer or canner, and a third copy comes to the

Fish and Game Commission.

THE COURT: Tn order to g-et at the amount is it

necessary to have an accounting- of the books to ascer-

tain the definite amount? Do you have many items?

A We have (juite a few items, yes.

THE COURT: They are found in various and sun-

dry portions of a book that is kept, or a record?

A No, these tickets, as I call them, these slips are

filed away.

THE COURT: Separately?

A Yes, according^ to the boat name.

MR. BASSETT: We now renew our objection on the

ground that the witness shows that the original tickets

are available. Certainly no secondary evidence could be

admitted of ten or fifteen items here, separate slips, which

might readily have been brought into court, and have

not been.

THE COURT: The objection is overruled.

MR. BASSETT: An exception.

THE COURT: Yes.

MR. PHISTER: Will you read the question, Mr.

Reporter, please.

(Question read.)

MR. BASSETT: That is also objected to as not

the best evidence, if your Honor please.

THE COURT: You included that in your first ob-

jection. The objection is overruled.

THE WITNESS: May I have that question read

again ?

THE COURT : Can you tell from that record how

much fish was delivered?
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A I can tell as far as the tickets are made, yes, sir.

O. BY MR. PHISTER: All right. Will you state

to the Court how much fish, and the kind of fish de-

livered by the boat "I. S. E. 2" to the Pacific Products

Company during that period.

MR. BASSETT: We object to that unless he limits

his answer so far as tickets are concerned.

THE COURT: The objection is overruled.

A The total is not shown in my report here. The

individual ticket weights I could give you.

THE COURT: Well, proceed.

A May I ask a question? Do you want the date

and the number along with it?

Q BY MR. PHISTER: The date and the kind of

fish and the number of pounds.

A The first date is the 4th of February, 1926, sar-

dines, 42,940 pounds; February 5th, sardines, 26,220;

the 6th, 57,760.

THE COURT: Of sardines?

A These are all sardines, yes, sir. The 7th, 20,000

pounds; the 8th, 19,760; the 9th, 12,540; the 15th, 43,-

700; the 16th, 34,200; the 17th, 14,440; the 18th, 45,980.

That is the last of that.

THE COURT: Is that the last?

A Yes.

MR. PHISTER: That is all.

THE COURT: Have you totalled that?

MR. PHISTER: I have totalled it, if the Court

please. I don't know how accurate my total is—317,540

pounds, or 158-7/10 tons.
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CROSS-EXAMINATION
BY MR. BASSETT:
O Were you employed in this capacity as statistician

in 1926?

A Yes, sir.

Q Here?

THE COURT: Just a moment. Give me the total

again.

MR. PHISTER: 317,.^40 pounds, or 158-7/10 tons.

BY MR. BASSETT: Have you with you in court

the slips, fish slips to which you have referred?

A No.

Q How many of those slips did you refer to?

A I can't tell you that from memory. I could tell

you if I look at the list—ten.

O Ten slips?

A Yes.

Q And are those slips on file in this county and

district at your office?

A They are.

O And were you requested to bring those original

slips here?

A No.

Q But you could have brought those slips here, could

you not, if you had been requested?

A Yes, sir.

Q Who signed those slips—who appears to have

signed them?

A I can't tell you that without looking at the slips.

Q Did you, when you looked at them, recognize the

signature of anyone upon the slips?
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A I can't answer that question either, because I don't

remember that I referred to the signatures, when they

were taken; I don't have any occasion to refer to that

part of the slip.

O So someone else took this ofif for you, then, did

they?

A No, they did not.

Q You saw the slips, but don't know whether they

were signed or not, is that it?

A That is correct.

Q So that there was nothing upon these slips to in-

dicate, so far as you know, the signature of anyone?

A I wouldn't say that.

Q Well, don't you know whether there was or not?

A No, I do not. This record is dated November 28th,

1927, and I handle thousands of those tickets every

month. I can't remember whether every one is signed

or not.

Q Did you make this up from memory, from looking

at those slips in 1926?

A No. I made them from the slips themselves.

Q When?

A November 28. 1927.

Q Do you know to whom those fish tickets were made

out?

A To who they were made?

Q Yes.

A They were made to the boat "I. S. E."

Did any other name appear on there?

A That is another that I can't answer from memory.
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Q So that you don't know whether those were

charged to the owner or the master or an agent aboard,

or to whom they were charged?

A I don't know, only that they were the "I. S. E."

Q Who put that endorsement on there, "I. S. E."

A I presume the party who signed the slip, whoever

that may be.

Q But vou don't know, do you?

A No, I don't know.

Q And you don't know who signed the slip?

A No.

MR BASSETT: It appearing now that there is no

foundation for the answers given by the witness in re-

gard to the slips, there is nothing to bind the claimant

in this case, and it being shown from the cross-examina-

tion that the witness has not sufficient knowledge to

identify the slips, we move to strike out the testimony of

the witness, and the Court will permit us, if we desire

to, to renew the objection to the foundation heretofore

laid.

THE COURT: The motion is denied.

REDIRECT EXAMINATION
BY MR. PHISTER:

Q You testify that you didn't know who signed those

slips. You mean you don't know what individual signed

them?

A No.

Q Do you know what company signed them?

A Yes.

Q What company was it?

MR. BASSETT: This is a leading question, and we

object to it on that ground. It is redirect.
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THE COURT: I don't think that last was a leading

question. The objection is overruled.

O BY MR. PHISTER: Do you know what com-

pany signed it?

A The Pacific Marine Products Company.

MR. PHISTER: That is all.

RECROSS EXAMINATION
BY MR. BASSETT:

Q When I asked you who signed the slips, why did

you say you didn't know, if they were signed at all?

A Because I don't.

Q Then why do you say upon redirect that they were

signed by the Pacific Marine Products?

A The tickets bear the name of the company at the

top of the ticket.

Q So that is what you mean, is it, when you say

signature, that it bore the name printed at the top, is that

it?

A It has the name of the company at the top of the

ticket.

Q So that when you, in answer to Mr. Phister, said

that they were signed by the company, you meant that

the company's name was printed on the top of the slip,

is that it?

A Yes, sir.

MR. BASSETT: That is all.

MR. PENDLETON: Do you want Mr. Williamson

any more? He is very anxious to leave.

MR. BASSETT: Yes, I may want him as my own

witness. I would like to have him stay here.
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MR. PENDLETON: I gave the g-entleman assur-

ance that he would get away. This is the third time

he has been away from his office.

THE COURT: Well, he may return tomorrow morn-

ing, subject to telephone call. He may remain, subject

to telephone call. If they want you they can telephone

you and get you back.

—oo—

'

VINCENT MASCOLA,

recalled

FURTHER DIRECT EXAMINATION
BY MR. PENDLETON:
O I will ask you whether or not you had a license

from the State of California to engage in fishing during

that time?

A Yes, sir.

MR. BASSETT: That is objected to as not the best

evidence. The license is required to be in writing, and

the writing is the best evidence. It calls for a con-

clusion of the witness.

THE COURT: Objection overruled.

MR. PENDLETON: I will withdraw the question

and put it in this form.

Q Did you have written permission from the State

of California to engage in fishing in the waters of the

Pacific during the month of February, 1926?

MR. BASSETT: Now. if your Honor please—

the: COURT: Answer that yes or no. He is ask-

ing him if he had a right.

A Yes, sir.



Vincent Mascola et al. 61

(Testimony of X'incent Mascola.)

THE COURT: And he said he had.

MR BASSETT: Pardon me. He asked what the

effect of that writing- was.

MR. PENDLETON: I have changed the question

and reformed it and asked another question.

THE COURT: Well, proceed.

MR. PENDLETON: And the Court overruled your

objection. Will you answer the question.

A Yes, sir.

Q BY MR. PENDLETON: Have you that certi-

ficate now?

A No, sir. We destroy them every year.

Q You destroy them after you get your new license?

A Yes, sir.

Q And do you know that everyone, every other one

of the libellants had at that time a license, a similar

permission from the State of California to fish? You

can answer that yes or no.

THE COURT: Answer it yes or no.

A Yes, sir.

MR. BASSETT: We desire an exception, and move

to strike the answer as a conclusion of the witness.

THE COURT: The motion is denied. An exception

will be noted.

Q BY MR. PENDLETON: What knowledge had

you of that?

A They come around every year after us, to get us.

Q Would you have employed these men as fishermen

if they had not had these licenses?

A No, sir.

MR. BASSETT: That is objected to as immaterial.
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THE COURT: Objection overruled. Proceed.

BY MR. PENDLETON: And you assured your-

self at the time from an inspection of them that they

had their licenses at that time, did you?

A Yes, sir.

Q Were you paid any portion of your share coming

to you, as you testified from the catch of fish in Febru-

ary, 1926?

A No, sir.

MR. BASSETT: That is objected to. We move to

strike, on the ground that there is nothing shown yet

—

it assumes a fact not in evidence, as to any catch of

fish, in February. 1926.

THE COURT : The motion to strike is denied and

the objection overruled.

MR. PENDLETON: We offer the testimony of the

other five libellants to the same effect, that they were

not paid, and if counsel would admit that if they were

called they would so testify we would close our case

at this time.

MR. BASSETT: I don't know anything about them.

I never saw them.

THE COURT: He doesn't seem disposed to admit

anything.

MR. BASSETT: I never saw them, your Honor.

MR. PENDLETON: Are you through with him?

MR. BASSETT: No.

MR. PENDLETON: Well, take the witness then.

CROSS EXAMINATION
BY MR. BASSETT:

You said that you had a license in '26. From

whom did you procure that license?
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A We ^et them from the Fish and Game Commis-
sioner every year.

Q And at what time did you procure this 1926

license?

A I think that come in May; I believe they came in

May every year.

Q Did you procure your license in May, 1926?

A Maybe I got it later on, but I had one.

Q Well, don't you know when you g'Ot it?

A No, sir. They give us a certain time. Sometimes

they let us go for two or three months before we get it,

if a fellow ain't g"ot the money.

So that in February, 1926, you had no license?

A I had a license.

Q When did you get it?

A Well, I got it in that year, in May, later on. I

couldn't tell you when I got it, but I had a license.

Q When, about, did you get it?

A I couldn't tell you that, when, about, I got it.

O Did you have a license for 1926 in February, 1926?

A Yes, sir.

Q By whom was it issued?

A The Fish and Game Commission.

O Can't you fix within a month of when you got it?

A No, sir.

Q Isn't it a fact that you didn't get it until after

this suit was filed?

A I couldn't tell you that. We went as far as five

or six months before we got our license, if we never

had the money; they would wait for it. We would sure

get the license, or they would arrest us, one of the two.
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Q And you don't know whether you had a license

in February or not?

A I had a license.

O Then you got a license prior to the 1st of Febru-

ary, did you?

A I can't tell you if it was in February or before;

I can't tell you.

O I am asking you a very simple question that is

important, and I would like to have you answer the best

you can, whether you had a written license for the year

1926 on the 1st day of February, 1926 or not?

A Yes, sir.

O You did?

A Yes, sir.

O And you say you destroyed it?

A Yes, sir.

O You went, did you, to the office of the Collector of

Customs in January. 1925, and enrolled yourself as mas-

ter?

A Yes, sir.

Who was with you?

A I went by myself.

Q Did Mr. Frymier, the owner of this vessel, send

you?

A Mr. Frymier gave the papers to somebody else,

and they handed them to me, and they told me to go

there for master.

Q What papers did you have?

A I had the boat's papers.

Q Did you see Mr. Frymier give these to somebody

else ?
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A Mr, Frymier must have telephoned over there,

because they never would have changed the papers if

somebody wouldn't have telephoned over there to change

them.

MR. BASSETT: I move to strike that out as not

responsive.

THE COURT : It may be stricken.

Q BY MR. BASSETT: You knew Mr. Frymier

at the time, did you?

A Yes, sir.

And did he know that you were going to be mas-

ter? Did you tell him?

A There was a fellow in the cannery gave me the

papers, an American citizen there, and told me to go to

the Customs House, and when I got over there they had

telephoned over there to change these papers.

MR. BASSETT: I move to strike that out, if your

Honor please. I asked him the question whether he told

Mr. Frymier, the claimant here, that he was going to

go to the Customs House to get the papers.

THE WITNESS: I never said nothing like that.

THE COURT: I don't think that is responsive. It

may be stricken.

Q BY MR. BASSETT: Did you, after you say

you became master, did you tell Mr. Frymier anything

about it?

A No, sir,

Q You had the registration papers of this vessel

posted up in the cabin, didn't you?

A Not those papers; they had them in an envelope.

Q Did you have any papers of the vessel posted up

as required by law in the vessel?
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A Yes, sir.

What papers?

A The boat's papers.

O Of what did those papers consist? What were

they?

A My name was on a big long sheet like that. 7

couldn't tell you what was on it.

Q How about the registration?

A It was in there.

Q Did they show who was the owner of the vessel?

A Yes, sir.

O Who was?

A Frymier.

Q Who told you to go to the Customs House?

A The man in the cannery there.

Q What was his name?

A Mac something—I don't know his last name, but

he told me to go there, and that they telephoned Frymier,

or somebody would telephone over there to change these

papers, which I did.

Q Is this Mac or Max in court?

A No, sir.

Q Do you know where he is?

A No, sir—down in San Pedro.

Q What was his business?

A He was superintendent of the cannery.

Q So that at that time you had no authority from

Mr. Frymier to do anything on this vessel?

A Well, when I went over, they wouldn't change the

papers unless some fellow telephoned over there and told

them to change these papers.
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MR. BASSETT: We move to strike that out.

THE COURT: Let him finish his answer before you

move to strike it.

A (Continuing) Before I could change these papers

over to my name, while I was there, they telephoned to

the Customs House, and they changed the papers over

to my name.

THE COURT: Who changed them?

A The fellow in the Customs House.

MR. BASSETT: I move to strike that out as hear-

say. He doesn't know what was telephoned except from

hearsay.

THE COURT : Well, do you know that that telephone

message was sent?

A Yes, sir.

THE COURT: The motion is denied.

Q BY MR. BASSETT: Who telephoned?

A A fellow from the cannery.

Q To whom did he telephone?

A To the Customs House.

Q And it was Max from the cannery that telephoned?

A I couldn't tell you if it was him or Mr. Frymier;

it was one of the two of them.

Q Were you present when Max telephoned?

A No, sir.

Q Well, how do you know

—

A Was I listening to the telephone or talking in the

Customs House, you mean?

Q How did you know?

A I was right there. They wouldn't change my
papers until they did.
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O You were in the Customs House?

A Yes, I was there with the papers.

Q But you don't know who was telephoning to the

Customs House, do you?

A Either Mr. Frymier or the superintendent of the

cannery.

Q How do you know?

A Well, they wouldn't change the papers unless they

gave them a C O. D. on them.

MR. BASSETT: I move to strike that out as argu-

mentative. I asked him how he knows.

THE COURT: It may be stricken.

Q BY MR. BASSETT: Now, you say you knew

that this vessel belonged to Mr. Frymier, but you took

instructions from somebody who you think was named

Mack, at the cannery. Did his name also appear on

the papers as the owner of this vessel?

A No, sir.

Q And why did you take his instructions then in

regard to the vessel?

A I went over there, as I told you, I couldn't go

over there and change these papers without having one of

the owners telephone in there so that I could have these

papers changed, or I would get in trouble myself; that

is what the man in the Customs House told me, "You

can't have these papers changed unless the owner should

telephone in from the cannery," which I did. That is

the way I done. I wasn't going to jail for nothing, you

know,

MR. BASSETT: Well, we move to strike that con-

versation between this witness and the deputy at the
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Customs House as hearsay. The deputy is not present,

and is not a party to this action.

THE COURT: The motion is denied. We will recess

for ten minutes at this time,

(Short recess.)

MR. PENDLETON: If the Court please, I neglected

to ask what the contract was as to the purchase price for

the fish.

THE COURT: Very well.

REDIRECT EXAMINATION
BY MR. PENDLETON:
Q What were you to be paid for the catch and de-

livery at the cannery?

A $10 a ton.

MR. BASSETT: Just a moment. If your Honor

please, if the purpose of this question, as I understand,

is to detail some conversations that he had between him-

self and the cannery, it is objected to as hearsay.

MR. PENDLETON: I will just ask another pre-

liminary question and withdraw that.

THE COURT: Very well.

Q BY MR. PENDLETON: I understand from

your testimony that all the fish caught by you during

the time you were master of the vessel were delivered

to and sold to—all with the exception of such fish as

were caught in February, were paid for by the Pacific

Marine Products Company or cannery?

A Yes, sir.

Q That is right?

A Yes, sir.
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Q And at what price were those fish sold to them,

and what price did they pay you per ton?

A $10 a ton.

MR. PENDLETON : That is all.

RECROSS EXAMINATION
BY MR. BASSETT:

O. Did you ever ask Mr. Frymier during 1926 or at

any time during the time that you were on this vessel

what authority this Max that you refer to had in regard

to the vessel?

A No, sir. All I know, he was manager of the can-

nery.

Q So that so far as any authority from Max was

concerned, it was based upon the fact that he was

manager for the cannery?

A Yes, sir.

O You have stated all of the arrangements that you

had with these libellants. have you?

A Sir?

Q You have stated, in reply to your counsel's ques-

tions, all of the arrangements that you made with the

other libellants here?

A Yes, sir.

THE COURT What company was this?

A The Marine Products.

THE COURT: The Pacific Marine Products Com-

pany?

A Yes, sir.

THE COURT: That is the same corporation that is

mentioned in paragraph 9 of the amended answer?
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MR. BASSETT: Yes, sir, the answer to the amended

libel.

THE COURT: Yes. Anything further with this

witness ?

MR. BASSETT: That is all.

MR. PENDLETON: That is all.

MR. BASSETT: I would like to recall for a moment

the witness from the Customs House, Mr. Westland.

—o

—

JOHN L. WESTLAND,

recalled.

FURTHER CROSS EXAMINATION
BY MR. BASSETT:

Q Have you any record of who was master of the

"I. S. E. 2" prior to January 12, 1925?

A No, sir.

0. Where is that record?

A That will be in the Customs House at San Pedro.

O Will you trv to have that here tomorrow?

A I will try to get it here, yes.

MR. PENDLETON: I can't understand why counsel

wants any further record. I think in this statement the

record shows that in October, 1925, Mascola was sworn

in as master, and he has mentioned a date in January

which is not in evidence, and it isn't cross-examination.

MR. BASSETT: Now, I must—

MR. PENDLETON: If you will make this man your

own witness, that is different.

MR. BASSETT: I think counsel is mistaken. I re-

freshed my memory by looking at it—January 12, 1925.



72 /. E. Frymier vs.

(Testimony of John L. Westland.)

I will ask the witness if the record as stated and re-

ferred to

—

MR. PENDLETON : There is such a date there, but

the record is October, and he so testified, and it is in

evidence.

MR. BASSETT: Now, if I can finish my question:

Q. What does your record show or purport to show,

as testified to by you before this time, as to when

Mascola's name first appears in connection with the "I.

S. E. 2"?

A He took the oath as master of the "I. S. E. 2"

on October 17, 1925.

Q I will ask you if it does not appear from this

record that—if the words do not appear, "Issued at Los

Angeles, January 12, 1925"?

A That was the date that the license of the vessel

was issued.

Q Then the date of this record of master is the 7th

day of October of what year?

A The 17th of October, 1925.

Q Does the date 1925 appear there?

A Not on that particular line.

Q No. You didn't make that record, did you?

A No, I didn't make the record.

Q And you are testifying, are you not, from the

record as it appears there?

A Absolutely.

Q Yes. And that is all you know about it, isn't it?

A That is all.

MR. BASSETT: Yes. Now I would like, in order

to be sure about that point—this record was read—this
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certificate I think was read into the record, and I would

like to see whether it was read as counsel would like to

have it or as it appears,

THE COURT: Well, you can read it again, if you

desire.

MR. PENDLETON: It was read into the record

at the time, to avoid filing the whole book.

MR. BASSETT: The Court says it may be read in.

THE COURT: You read it into the record, did you

not?

THE WITNESS: Yes, sir.

' MR. BASSETT: Read it.

A "I, Vincent Mascola, master of the vessel called the

*T. S. E. 2", 13 net tons, do swear that I am a citizen

of the United States, having been born within the limits

thereof, and that such vessel shall not, while her license

continues in force, be employed in any manner whereby

the revenues of the United States may be defrauded."

Signed, "Vincent Mascola, master." ''Sworn before me

this 17th day of October. Carl O. Metcalf, Deputy Col-

lector."

THE COURT: Anything further?

MR. BASSETT: That is all.

o

K. ETO,

called as a witness on behalf of the libellants, being first

duly sworn, testified as follows:

DIRECT EXAMINATION
BY MR. PENDLETON:
Q Where do you reside, Mr. Eto? Where do you

live?
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A Terminal Island.

Q Were you living there in the year 1925 and 1926,

were you living;- there then, in San Pedro, at Terminal

Island ?

A Yes.

Q Wtve you connected in any way at that time with

the Pacific Marine Products Company and cannery?

A Yes.

O Do you know \'incent Mascola?

A Yes.

O Do you know Mr. Frymier?

A I do.

O Did you have in your employ, or was there in the

employ of the cannery, in October, 1925, a man who was

commonly called "Mack", as superintendent?

A Yes, he worked for the cannery.

Q \Vhat was his name?

A We call him McDonald. I don't know what is his

name.

Q McDonald. Did you hear him, on or about that

date, telephone to the Customs House from the cannery

with reference to the mastership of the 'T. S. E. 2"?

A I have forgot about it a long time ago.

Q Was Mascola at the cannery one day, and was

McDonald there talking about his being master of the

boat?

A Yes, several times he come to the cannery.

Q Now, I ask you again, did you. about that time,

hear anybody telephone about the papers of the boat, and

appointing Mascola master?

MR. BASSETT: Just a moment, if your Honor

please. We object on the ground that it is immaterial,
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and no foundation laid yet, to show that any person had

any authority to do anything- in regard to this boat.

THE COURT: The objection is overruled. Wasn't

this boat chartered to this company?

MR. BASSETT: There is no evidence of it at all,

your Honor, none whatever,

MR. PENDLETON: There is no evidence of it, but

T believe it is a fact.

THE COURT: You allege it in your answer.

MR. BASSETT: We allege it, but there is nothing to

show that the charterer had any authority to do anything

but what is alleged. If you are going to take that, take

the rest of it along with it.

THE COURT: The objection is overruled.

MR. PENDLETON: We have alleged that Mascola

was the master.

Q Now will you state if you recall any telephone

message being sent from the cannery by Mr. McDonald

with respect to the papers on the boat "L S. E. 2"?

MR. PENDLETON: That was the question, and

your Llonor, I believe, overruled the objection.

MR. BASSETT: I don't think so. He is asking now

if he knows about a conversation of a third person with

somebody, naming that person specifically, at the other

end of the wire.

THE COURT: He may know that.

MR. PENDLETON: I am asking him.

MR. BASSETT: But it is impossible for him to know

who that person was.

THE COURT: No, it isn't impossible.

MR. BASSETT: How could he, your Honor?
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THE COI.IRT: The objection is overruled.

Q BY MR. PENDLETON: Now, was there a tele-

phone sent about that time from the cannery?

A I don't know when for sure. I tended to business

all over, and I am not sure whether at the Customs

House or where, but he told the Customs House several

times—I don't know what you mean.

O You don't know what I mean?

A. No.

O What I am trying to have you recall, if you can,

is whether or not Mr. McDonald telephoned in, your

presence to somebody, in October, about the time Vincent

Mascola was appointed master, whether he telephoned to

anybody about the papers of the boat.

MR. BASSETT: We object to that also, that it as-

sumes a fact not in evidence, and is leading.

THE COURT: The objection is overruled. Start

again.

Q BY MR. PENDLETON: Do you understand

my question now?

A Yes.

Q Will you answer, then? Did you hear

—

A You mean to the Customs House?

Q Well, about the Customs House or to the Customs

House, yes.

A McDonald called the Customs House many times.

I don't know what

—

Q You don't know whether he called them about this

one particular time or not?

A About this time or another—he called every day,

many times, to the Customs House.
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Q Did you hear him telephone to Mr. Frymier at any

time about that?

A I hear him many times to Frymier. We can't tell

what. Mr. McDonald don't tell when.

Q Do you know how much fish was delivered during

the month of February by the "I. S. E. 2" to the can-

nery, if there was any amount of fish delivered?

A I don't know. Fish come, but how many, the

amount, I can't tell.

Q The last month, do you know about fish being-

sold at the cannery?

A The last time?

Q The last time?

A I think about two or three days before they close

the cannery. I don't know when they close the cannery

—

maybe two days before.

Q Close the cannery?

A Yes.

Q Did you have the money to pay for the fish at that

time?

A No.

Q Did you pay for it?

A I don't know.

Q You don't know?

A I don't take care of the boat. Two days before

we got no chance to pay.

Q You had no chance to pay, because the cannery

was closed?

A Yes, first it close.

Q Do you know whether or not the cannery owed

the "I. S. E. 2" for fish?
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A After they close the cannery no pay a nickle, after

the close of the cannery.

Q I am trying^ to find out if there was any money

due to the "I. S. E. 2" and Mascola for fish they de-

livered during^ the month before they closed up the can-

nery.

MR. BASSETT: We object to that as caUing for a

conclusion of the witness as to whom the moneys were

payable to.

THE COURT: He asked him if he knew.

A Two or three days before we close the cannery, to

today, after, we g-ot no chance to pay at the time.

Q Did vou pav or did the cannery pay?

A Yes.

Q The "I. S. E." for fish caught and delivered to the

cannery in the month of February, just before the can-

nery was closed?

A I don't know—"I. S. E."—nobody pay—no pay

ever after the close of the cannery.

O Then you are willing to state that the "I. S. E. 2"

or the master was not paid for fish?

A Not one cent,

Q Not only him. but nobody else was paid?

A No, after the close of the cannery.

Q For anything in February?

A No.

MR. PENDLETON : Take the witness.

CROSS EXAMINATION
BY MR. BASSETT:

Q The cannery went into bankruptcy, didn't it?

A How?
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O The cannery was bankrupt, was it not?

A I don't know when bankrtipt, but I can't under-

stand

—

Q You know bankruptcy, you know what that means?

A I know.

Q And that is a proceeding' in court, you know?

A After, yes, not at that time.

Q And this company went into bankruptcy, didn't it?

A Well, I don't know when it was.

Q But after you closed the cannery?

A Yes.

Q All bankrupt?

A Yes— I don't know when, though—maybe two

months after—maybe a few days after—I don't know.

Q Yes. And all of the property was taken over by

the court, by a trustee in bankruptcy, wasn't it?

A That is after

—

Q After you closed the cannery?

A Yes. I don't know how long after.

Q Well, some time after?

A Some time after, maybe a month after, maybe^
I don't know.

Q Yes, yes. Did you see Mr. Frymier once in a

v/hile ?

A Yes.

Q And did you know who was the captain of this

fishing boat in 1926?

A Which boat?

Q The 'T. S. E. 2", 1926.

A This whole crew is here. I don't know who is

captain, I don't know which man.
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Q Which man?

A I don't know. Maybe this fellow I see.

Q Right here?

A Yes, I think so.

MR. PENDLETON: Indicating: Mascola.

WITNESS: Mascola.

Q BY MR. BASSETT: You think Mascola?

A I don't know the name—this fellow here—I know

this fellow, I think.

Q Ever pay any money to Mascola?

A Oh, when?

Q Any time, for "I. S. E." fish.

A I think so. He js^ot out—you see, I don't stay much

in the office. The bookkeeper, I believe—I don't know,

you see.

Q Who signed the checks?

A Mr. Kanaya.

Q You also signed them, didn't you? Did you sign

them too?

A Sure, I sign them. I signed some, and the other

fellow signed, sometimes too.

Q Did you ever make any checks and sign any checks

to anybody else but Mascola for 'T. S. E. 2"?

A I can't remember.

Q You don't know?

A No.

Q Do you know a man named Sagliuzzo? If he is

in court I would like to have him stand up. Do you know

this man?

A I don't know—maybe— I can't tell for sure.

Q Well, do you know him by the name of Luigi?
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A That is a lonof time ago. I know him a long time.

I don't know which money or which check. I believe

most all of the pay checks—I don't know which ones.

Q You gave checks to a lot of them?

A Different parties, see, not belong to each; I can't

remember—too many Italian people.

MR. BASSETT: These are the checks that I showed

you.

MR. PENDLETON: I thought you only showed me
the stubs.

MR. BASSETT: No. I showed you the checks.

MR. PENDLETON: I have no objection to them,

but I can't see that they are material.

MR. BASSETT: Well, that will probably appear

later.

MR. PENDLETON: You can introduce them if you

want to.

Q BY MR. BASSETT: I show you three checks

with the name of Pacific Marine Products Company, and

ask you if those are your—if this is your name, K Eto,

signed here?

A Yes, sir.

Q And if this check No. 5525 and the check num-

bered 5543 are drawn to Sagliuzzo, who stood up here

—

do you now recall giving him these checks, $159 and

$150?

A I think those checks are his.

Q Do you know his signature? Do you know his

name when written there?

A No.

Q You don't know?
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A I don't know who—there is too many checks.

Too many checks?

A Yes, a thousand checks a month, so I can't re-

member now.

MR. BASSETT: That is all the cross-examination.

REDIRECT EXAMINATION
BY MR. PENDLETON:
O I will ask you, Mr. Eto, if, when the cannery was

closed, Mr. Frymier didn't take over the cannerv and the

boat "I. S. E.'2"?

MR. BASSETT: That is objected to as immaterial.

MR. PENDLETON : It is redirect examination. The
matter was brought out by you.

THE COL'RT: The objection is overruled.

A Yes.

MR. PENDLETON: That is all.

RECROSS EXAMINATION
BY MR. BASSETT:

Q Now, did you ever hear of Hispano Packing Com-
pany ?

A Yes.

They took over the cannery, didn't they, from the

trustee in bankruptcy?

A I don't know if Frymier is Hispano Packing Com-
pany— I don't know the difference, see.

MR. BASSETT: We would like to have this witness

held, as we desire to introduce him on our own behalf.

THE COURT: Are you through with your cross-

examination ?

MR. BASSETT: Yes.

MR. PENDLETON: That is all.

THE COURT: Call your next witness.

MR. PENDLETON: Luigi Sagliuzzo.
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LUIGI SAGLIUZZO,

called as a witness on behalf of the libellants, being- first

duly sworn, testified as follows:

DIRECT EXAMINATION
BY MR. PENDLETON:
Q You are one of the claimants in this case; you are

one of the men that is bringing this suit ag^ainst the boat

"I. S. E.", are you not?

A I no understand.

MR. PENDLETON: He doesn't understand English

very well. If you have no objection, we have a young

nan here—if you will furnish one—we will take him

—

but I thought we might get along without an interpreter.

THE COURT: Have you an interpreter?

MR. PENDLETON: We have a young man here

who will interpret.

THE COURT: Yerv well. Let him step forward.

MR. PENDLETON: If the Court please, I will state

that the young man w^ho is brought forward as an in-

terpreter is a brother of Mascola, if that will make any

difference I don't want to go ahead unless counsel is

satisfied.

THE COURT: Well, haven't you someone on the

ether side of the case that speaks Italian?

MR. BASSETT: Well, not enough to act in this

capacity, but I think that perhaps it would be improper

to have a close relative of the moving party in this case.

THE COURT: Have you anybody on your side of

the case here who speaks Italian?

MR. BASSETT: No
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MR. PHISTER: Perhaps it will make a difference to

counsel if we state what we expect to prove by this

witness. We only expect to prove that he has not been

paid his share, and that he has a fishing license, and that

he had a fishings: license at that time.

THE COURT: Well, proceed.

(Whereupon, Joe Mascola was sworn as interpreter.)

O BY MR. PENDLETON: You are one of the

libellants in this case, are you not?

A Yes, sir.

Q Do you know Mr. Frymier?

A Yes

MR. BASSETT: I would like to have the interpreter

speak so I can hear him too, please.

THE INTERPRETER: Yes.

THE COURT: Speak up louder.

MR. PENDLETON: A little louder, Joe.

A I knew him 12 years ago when he used to work in

the cannery at Long Beach.

Q \o\x have known Mr. Frymier then, you have

known him for about 12 years, is that your answer?

A Yes, about nine or ten years.

Q Do you know Yincent Mascola?

A Yes, sir.

Q Do you know these other men who are associated

with you as claimants in this case?

A Yes, sir.

Q Do you know the 'T. S. E. 2"?

A Yes, sir.

Q Did you know the "I. S. E. 2" in February, 1926?

A Yes, sir.

Q What connection did you have with the boat?
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A Worked.

Q You were one of the crew, were you not?

A Yes.

Q Do you know what disposition was made of the

fish in February, 1926?

A Sure.

Q What was done with the fish? To whom was it

sold, if anyone?

A To the Pacific Marine.

Q How much, if you know, what was the contract

price ?

A $10 a ton.

MR. BASSETT: Just a moment. That calls for a

conclusion of the witness.

MR. PENDLETON: Well, he answered it.

MR. BASSETT: Well, I don't think the Court cares

about that. I attempted to ^et my objection in in time.

There is no foundation laid to show that he knows any-

thing- about it.

THE COURT: Well, I think I will strike it out, and

he can answer the question yes or no.

MR. PENDLETON : Yes. I will withdraw that.

Q Do you know what the price was for which the

fi.sh were sold in the month of February, do you know,

yes or no?

A Yes, sure, $10 a ton, I remember it, no pay to the

18th of February.

Q You were sometimes paid the checks, were you,

for fish delivered before February?

A Yes, sir, and the last check was the 5th of Feb-

ruary.
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O What is your business or occupation?

A Fisherman.

O Did you have written permission from the State of

Cahfornj?^ to fi^h in the waters of the Pacific Ocean, dur-

ing that month of February ?

MR. BASSETT: That is objected to as calling for

a conclusion of the witness, and the legal eifect of a

document.

THE COURT: Answer yes or no.

MR. PENDLETON: Answer yes or no.

MR. BASSETT: An exception.

O. Did you have written permission from the state of

California to fish in the waters of the Pacific Ocean, per-

mission from the State, through the Fish and Game Com-

mission ?

A Sure.

Q In the month of February, 1926?

A Yes, sir.

THE COURT: He probably knows that by the name

of license.

Q BY MR. PENDLETON: What did you do with

that license, that certificate?

A In 1926 I went to Italy.

O What did you do with the license, was the question.

A Threw it away.

Q Have you a license for the present year with you?

A I got it last month.

Q Do you know from what month to what month in

the following year, from what month in one year to

what month in the following year the license is issued

for?
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MR. BASSETT: That is objected to as not the best

evidence.

THE COURT : Well, he may answer yes or no.

MR. PENDLETON: It is a matter of law, and I

suppose the Court takes coo^izance of the laws of the

State of California, and I will show him what purports

to be a fisherman's license for the

—

MR. BASSETT: I would like to see it first.

MR. PENDLETON : I am showino- it to him, if the

Court will permit me.

THE COL^RT: Proceed.

MR. BASSETT: I will object to your showing it to

him, if the Court please.

THE COURT: The objection is overruled.

MR. BASSETT: An exception.

Q BY MR. PENDLETON: I will show you what

purports to be a license for the year 1928 and 1929, and

ask you if the license you had in February, 1926, was

similar to this, with the exception of the dates?

MR. BASSETT: Now, that is objected to as caUing

for a conclusion of the witness. That is a matter that

the Court should properly determine. How can this wit-

ness determine whether they are similar or not. It is a

leading question, because it can be answered yes or no.

THE COURT: I suppose that he read it—I don't

know—but the objection is overruled.

A This commences the 1st of March and ends the

1st of March of every year.

Q Did he say it commences the 1st of March?

A The 1st of March, and ends in the 1st of March

—

pardon me—May.
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Well. I don't think you interpreted correctly. Can

you tell in English what period your license covers. What

time?

MR. BASSETT: That is objected to as not the best

evidence.

MR. PENDLETON: That one is lost and destroyed,

and we can give evidence of its contents.

MR. BASSETT: If your Honor please, this is all a

matter of record that could be properly brought in here,

and they bring each witness in to testify that they had

something and threw it away. The records of the State

of California have not been thrown away, and we object

that this is not the best evidence and not the proper way

to prove these issues that are formally tendered in the

pleadings.

THE COURT: The objection is overruled. Proceed.

(Question read.)

A April.

That license which you had for the month of Feb-

ruary, 1926, can you tell from what month in one year

to what month in the following year that license ran?

A Well, I got it the 24th or 26th, you know.

THE INTERPRETER: He had the one in 1925 and

1926. In 1926 he went to Italy, and never g^ot the first

one

—

Q BY MR. PENDLETON: He had it in 1925 and

1926?

A Yes.

Q Does he remember when that license expired, when

it was at an end?

A It was either in April or Alay.
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MR. PENDLETON: That is all for this witness.

THE COl'RT: Any questions?

CROSS EXAMINATION
BY MR. BASSETT:
O Who employed you on the "I. S. E. 2"?

A Mascola.

Q You say you had known Mr. Frymier for some

years Did you know he owned this vessel?

A I found out it was his boat after the cannery

didn't pay.

Q So you didn't know until after the cannery was

closed that this vessel did not belong to the cannery?

A Y^es, sir.

Q Did you ever see the ship's papers on board?

A No. The captain had them safe.

Q Was the master's license posted up in the vessel?

MR. PENDLETON: May I interrupt and state my

impression is, and my belief, that the man can't read and

write English.

MR. BASSETT: Well, he was asked the contents,

and the Court stated that he presumed he read this license

al the time he received it. If the court thinks that, 1 am

certainly within my rights in asking him if he read other

papers, am I not?

THE COURT: Well, there is no objection. Proceed.

MR. BASSETT: Oh, you don't object?

MR. PENDLETON: No.

MR. BASSETT: What was the last question?

(Question read.)

A He says he thought they were in the boat, he had

them safe, was all he knew.
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O Did vou ever ask Mascola who owned the vessel?

A Xo, sir.

Q Did you ever ask Mascola who appointed him as

master?

A No, sir.

O Did you ever ask any of the cannery people who

owned the vessel?

A No, sir.

O You say Mascola employed you. \\^hat arrang^e-

ment did you make with Mascola?

A One part.

Q W^ho was to pay you this money?

A Mnce.

O Who is \^ince?

A Mnce Mascola.

Now, during the month of January, 1926, did you

receive checks from the cannery for "I. S. E. 2" fish?

MR. PENDLETON: We will admit, if the court

please, that he received checks in January. We will ad-

mit that he received checks anyway, before, to save time.

MR. BASSETT: I am not interested in that.

MR. PENDLETON: You are not interested in any

admissions, but we are interested in getting the case

closed, and I think the Court is.

THE COURT: Well, it is admitted that he received

checks in January.

THE WITNESS: Yes, sir.

Q BY MR. BASSETT: And those were given you

by Eto, or someone in charge at the cannery, were they

not?

A In the office.
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Q And was that money due, all of it, to you, or partly

to others on board?

A Everybody.

Q To everybody. Now, I call your attention to a

check, February 1, 1926, pay to the order of cash, and

ask vou if you ever saw that before?

MR. PENDLETON: One moment.

MR. BASSETT: That is the one I showed you a

moment a^o.

MR. PENDLETON: Well, I want to see the date

of it. We object to it on the ground that it is incom-

petent, irrelevant and immaterial. We are making no

claim for any fish caught prior to the 4th of February,

I believe the date is.

MR. BASSETT: That is not the purpose of this,

your Honor. The purpose of this testimony now is to

enlarge and explain the statement just made by the wit-

ness that he received moneys not only for himself but

for the others on board.

THE COURT: Let me see the check.

MR. PENDLETON: That is immaterial, even if he

did.

THE COURT : I don't think it is material. The ob-

jection is sustained.

Q BY MR. BASSETT: When vou got these moneys

from checks, you divided up the cash, did you, among

the others on board?

MR. PENDLETON: I object to it on the same

ground, if the Court please, and upon the further ground

that it doesn't appear

—

THE COURT: Speaking about this same money?
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MR. BASSETT: No, I am not. I am following- up

the answer he just made, from an admission of counsel

that he received checks, and I want to know what he did

with the money, not for the purpose of establishing any-

thing that has to do with the claim for that period at all,

but for the purpose of following up on cross-examina-

tion his statements in regard to his employment on board,

and how he was paid.

THE COURT : I think it is immaterial. The objec-

tion is sustained.

MR. BASSETT: Take the witness.

MR. PENDLETON: That is all.

o

CARMINE KRITIANO,

called as a witness on behalf of the libellants, being first

duly sworn, testified as follows:

DIRECT EXAMINATION
BY MR. PENDLETON:
Q You were one of the crew of the "I. S. E. 2" in

the month of February, 1926, were vou not?

A Yes, sir.

Q You took part in all the fishing^ and the fish that

were caught during that month?

A Yes, sir,

Q Were you paid anything for your share of the

catch during the month of February, 1926?

MR. BASSETT: That is objected to as immaterial.

THE COURT: The objection is overruled.

MR. BASSETT: An exception.

A No, sir.

MR. PENDLETON: That is all.



Vincent Mascola et al. 93

(Testimony of Carmine Kritiano.)

CROSS EXAMINATION
BY MR. BASSETT:

Q Who employed you?

A Vince Mascola.

O Who was the owner of the ship at that time?

A Mascola.

Q Do you read Eng-lish?

A No, sir.

O Did Mascola tell you he was the owner?

MR. PENDLETON: I object to the question on the

ground that it is not cross-examination, and incompetent,

irrelevant and immaterial. I merely asked this man if

he received the money from the catch of the fish, and if

he was one of the crew.

THE COURT: The objection is sustained.

MR. BASSETT: Does your Honor sustain the ob-

jection?

MR. PENDLETON: Yes.

MR. BASSETT: An exception.

Q BY MR. BASSETT: You say Mascola was the

owner. How did you learn that?

MR. PENDLETON: Beg pardon. There was an

objection to that. That question was not answered, and

we objected to it, and the Court sustained the objection.

THE COURT: He said before that Mascola was the

owner.

MR. PENDLETON: Did he answer that question?

THE COURT: He answered that question without

objection.

MR. BASSETT : Yes, and I am asking how he knew.

Answer the question. Ask him the question.
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MR. PENDLETON : I don't think I quite understood

your Honor's remark. Was the question answered with-

out objection?

THE COURT: Yes. He stated in response to a

question that Mascola was the owner.

MR. BASSETT: What is the answer now to this

question ?

A (Through the interpreter) It was in his name

then as master of the ship.

Q It was in his name as master, is that it?

A Yes, sir.

MR. BASSETT: It appearing that the witness may

have misunderstood the question, I would Hke to have you

repeat it.

THE COURT: Very well.

Q BY MR. BASSETT: Who was the owner?

MR. PENDLETON : I object to the question on the

ground that it is incompetent, irrelevant and immaterial,

and not cross-examination.

THE COURT: The objection is sustained. Proceed.

MR. BASSETT: Your Honor sustained the objection?

THE COURT: I sustained the objection.

MR. BASSETT: An exception.

Q BY MR. BASSETT: Do you know by what au-

thority Mascola employed you?

MR. PENDLETON: The same objection, if the

Court please.

THE COURT: Overruled.

MR. BASSETT: Did you get that, Mr. Interpreter?

THE INTERPRETER: Repeat that again, please.
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Q BY MR. BASSETT: Do you know by what au-

thority Mascola employed you?

A For work, fishing.

Q For work?

A For work, fishing.

MR. BASSETT: I move to strike that out as not

responsive. There must be some difificulty in the trans-

mission of my questions.

THE COURT: Yes. It may be stricken.

MR. BASSETT: The question is, do you know by

what authority Mascola employed you?

THE INTERPRETER: What do you mean by *'au-

thority" ?

MR. PENDLETON: That's it. I don't believe the

interpreter understands what you mean by "authority".

He asks you what you mean by it.

THE COURT: Do you understand what he means

by the word "authority"?

THE INTERPRETER: No, sir.

THE COURT: He doesn't understand.

Q BY MR. BASSETT: Who, if you know, gave

Mascola the right to employ you?

A I don't know.

Q Did you ask Mascola who was the owner?

A Yes, sir.

Q What did he say?

A He was bossing then the boat.

Q He was bossing then the boat, is that the answer?

A Yes.

MR. PENDLETON : I don't believe either the inter-

preter or the witness got the purport of that question.
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MR. PHISTER: Are you endeavoring to prove, Mr.

Bassett, that the libellant herein didn't inquire as to who

the owner of the vessel was or make inquiry of the

owner concerning the authority of the master? If that is

your purpose, we will stipulate that that is the fact, and

save some time of the Court.

MR. BASSETT: Well, I don't think the court is de-

sirous of rushing- the matter that way. I would like to

offer it in my own fashion. I am wary of admissions of

counsel.

THE COURT: He is admitting it on the theory that

the master

—

MR. PHISTER: If you desire to say what you pro-

pose to prove, perhaps I can admit it. I am simply doing

it for the purpose of saving the trouble of examining the

witnesses.

MR. BASSETT: Oh, it is no trouble.

MR. PHISTER: You do not desire to accept the

admission? If you do not. I want to withdraw it.

MR. BASSETT: That's all right.

THE COURT: Well, proceed.

MR. BASSETT: What was the last question when

I was interrupted?

(Question read.)

MR. BASSETT: The question is, did you ask Mas-

cola who was the owner?

THE INTERPRETER: Of the boat, is that what

you mean?

Q Of the boat.

A This captain, is all he knows, he says Vince was

captain at the time, and that is all he knows.
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O Ask him to answer the question if he asked Mas-

cola who was the owner.

A He just asked for a job, and he was captain,

was all.

MR. PENDLETON : Mr. Mascola tells me he doesn't

understand the question the way it is put.

THE COURT: Doesn't understand the question?

MR. MASCOLA: I will explain it to him and let him

tell him what he wants to tell him.

MR. PHISTER: No, of course you can't do that.

THE COl'RT: You say Mr. Mascola was the master?

A He was captain, is all he knows.

THE COURT: What is that?

A All he knows is that he was captain.

THE COURT: Did you talk to him about the boat,

who owned the boat?

A No, sir.

THE COURT: You never talked to him about that?

A No, sir.

THE COURT: Proceed.

MR. BASSETT: That is all.

Mr. Pendleton : That is all.

THE COURT: We will recess at this time. I have

some matters in chambers. We will recess until tomor-

row morning at 10 o'clock.

(Whereupon, an adjournment was taken until

Wednesday, June 13, 1928, at 10 o'clock, A. M.)

—00

—
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LOS ANGELES, CALIFORNIA. WEDNESDAY,
JUNE 13, 1928, 10 A. M.

THE COURT: You may proceed with the ]\Iascola

case.

MR. PENDLETON: Call Luio-i Colama.

THE COURT: I would like to ask counsel: Did the

respondents in this case attach any interrogatories?

MR. BASSETT: No, your Honor, there were no

interrogatories attached.

THE COURT: Well, I ask it in reference to my

ruling yesterday on the proceedings.

MR. BASSETT : There w^re interrogatories at-

tached to the orighial libel, but upon the coming in of

the amended Hbel no interrogatories were attached.

THE COURT : There were no interrogatories pro-

pounded by the libellant?

MR. BASSETT: No, sir.

—oo—
LUIGI COLAMA,

called as a witness on behalf of the libellants, being first

duly sworn, testified as follows:

DIRECT EXAMINATION
BY MR. PENDLETON:
MR. PENDLETON: I may have some difficulty

without the interpreter in this matter, but I will try and

get along with him. Otherwise we have two men here

who can make a stagger at interpreting.

THE COURT: Do you speak English?

THE WITNESS: No, sir.

THE COURT: None at all?
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THE WITNESS: No.

THE COURT: How hmg have you been in this

country?

THE WITNESS: Four years.

MR. PENDLETON: I think maybe we can—
THE COURT: Well, we will try it.

MR. PENDLETON: I will try it anyway. If there

is no objection, we have two Italians here who can prob-

ably translate after a fashion, but not with the accuracy,

probably, of a regular interpreter.

THE COURT: Proceed.

O BY MR. PENDLETON: You are one of the

men who brouf^ht this suit, with Mascola, brought this

suit ap^ainst the "1. S. E."? Do you understand? You
are one of the ones, one of the crew of the 'T. S. E."?

• THE COURT: Well, you had better use the inter-

preter.

MR. PENDLETON: Mr. Ardeno, will you try this?

He is not connected with the suit in any way, your

Honor.

(Joe Ardeno sworn as interpreter.)

O BY MR. PENDLETON: You understood the

oath, didn't you?

THE WITNESS: Yes.

MR. BASSETT: I would like to ask the interpreter

a question or two, if I may.

THE COL^RT: Very well.

O (Directed to the interpreter) You are in business?

A (By the interpreter) Yes.

O Vou use Enf^lish in your business?

A Yes, sir.
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O Ri|»ht along-?

A Yes, sir.

O How many years have you been in this country?

A Well, I have been here about 33 years.

Are you related to any of the claimants in this

case ?

A No, I have no connection whatever.

And you think that you can generally understand

the questions?

A I do; I think so.

O And fairly accurately translate them?

A I think if they don't use high words I can.

MR. PENDLETON: Well, we will try and use

simple words.

THE COURT: Proceed.

Q BY MR. PENDLETON: (Directed to the wit-

ness) You are one of the parties who brought this suit

against the "I. S. E." and Frymier?

A Yes, sir, he is one of the

—

You served as one of the crew on the "L S. E. 2"

during the month of February, 1926, did you not?

A Yes, sir.

Do you know how many pounds of fish were

caught during that month and delivered?

MR. BASSETT: Just a moment. We object to that.

MR. PENDLETON: I asked if he knows. It is

simply preliminary.

A Well, he say he was a sailor and employed—about

150 tons, around there, or less or more.

Q Were you paid your share as compensation for

the work you did in connection with catching that amount

of fish?
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AIR. BASSETT: That is objected to, in the first

place, as a conckision of the witness, as to what was his

share and compensation; secondly, as a conclusion of the

witness—Strike out that part. But secondly, as not bind-

ing- upon this defendant and immaterial.

THE COURT: The objection is overruled.

O BY AIR. PENDLETON: Were you paid any-

thin.^ for your share in catching the fish?

A^R. BASSETT: The same objection.

THE COURT: Yes. The same ruling.

AIR. BASSETT: An exception, please.

A No, he not pay.

THE COURT: What is the answer?

THE INTERPRETER: I couldn't catch on that word

much.

MR. PENDLETON: Well, I will try and change it

so that it will be a little simpler.

THE INTERPRETER: Yes.

BY AIR. PENDLETON: Were you paid your

share of the catch of that number of fish that you stated

v/as caught in the month of February on the "I. S. E.

2"?

MR. BASSETT : That is objected to.

BY AIR. PENDLETON: In other words, did you

receive any money for the work you did in the month of

February in that connection?

MR BASSETT: We object now to the question as

double, the interpretation put by counsel being not in

accordance with the first part of his question; and

further, as calling for the conclusion of the witness, and
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no sufficient foundation is laid. There is no testimony

here as to what his share was, or that he had any.

THE COURT: The objection is overruled.

MR. BASSETT: An exception.

A The month before he received that money, but that

month he never received a cent.

MR. PENDLETON: That is all.

CROSS EXAMINATION
BY MR. BASSETT:

O Erom whom did you receive moneys in January?

A He said before, a couple of months before, he re-

ceived—he didn't remember exactly the date, but that

month he never received any money.

O Who paid him?

MR. PENDLETON: I move to strike that out as not

responsive.

MR. BASSETT: I think it is responsive.

THE COURT: The answer may stand. The motion

is denied.

O BY MR. BASSETT: Who paid you the moneys

in January?

A Mr. Mascola pay me.

Q Mascola?

A Yes, sir.

Q Did you receive any moneys from Sagliuzzo?

A No, he received it from Mr. Mascola. That is

all the money he received.

Q Did you get money at any time from Sagliuzzo?

A No.

THE COURT: Well, proceed. Let's move along.

MR. BASSETT: That is all.
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MR. PENDLETON: T am informed by Mr. Mascola

that the other two h'bellants, Sauro and Carbonne, are

in Italy, so we are prepared to submit the case on the

evidence we have introduced.

THE COURT: What two libellants are those? What
are the names of those two?

MR. PENDLETON: Sauro and Carbonne. I believe

the testimony shows that no money was paid whatever

for the month of February, and naturally these people

didn't receive it, if none was paid, and therefore it would

be merelv cumulative, their evidence, and I submit the

case on the part of the libellants.

THE COURT: That is Colama?

MR. PENDLETON : Colama is the last witness. The

two libellants not here are—it is spelled S-a-u-r-o—it

should be L-a-u-r-o; and C-a-r-b-o-n-n-e is the other

other libellant who is not here, not in the country.

THE COURT: Do you rest?

MR. PENDLETON: Yes, your Honor.

MR. BASSETT: Now comes the claimant, J. E.

Frymier, and moves the Court to enter a decree for the

said respondent as claimant of the vessel here, upon the

ground that the evidence does not support the alleg-ations

of the Hbel, and upon the further i^round that no evi-

dence has been introduced herein which will support a

decree in rem, and upon the further gTound that no evi-

dence has been introduced herein which will support any

decree in personam.

THE COURT: The motion is denied.

MR. BASSETT: Mr. Frymier.

o
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J. E. FRYMIER,

called as a witness on behalf of the respondents, being

first duly sworn, testified as follows:

DIRECT EXAMINATION
BY MR. BASSETT:

Mr. Frvmier, you are the claimant here?

A Yes.

You are a resident of the County of Los Angeles?

A Yes.

And have been for how many years?

A About 15.

Where do you reside?

A Long Beach.

P And how long have you resided there?

A About 15 years.

Are vou the owner of the launch "I. S. E. 2"?

A I am.

O She is a domestic vessel?

A Yes, sir.

O When did you acquire her?

A In 1916, '17.

O And ever since that time, up to the time that she

was libelled in this proceeding, did vou continue to own

her?

A I sold it in 1918 to the Long Beach Fisheries Com-

pany, and recovered it again in 1919 or 1920 under a

mortgage.

Q And were you recorded in the Customs House

as the owner of that vessel?

A I was.

Q That Customs House record is located where?

Where is that Customs House record located, kept?
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A At San Pedro.

O Have you had any dealings with the Pacific

Marine Products Company?

A Yes.

O State what, if any, you had, with regard to this

vessel, and when?

A I leased the vessel to the Pacific Marine Products

Company under a verbal lease some time in 1922, I think

it was. They were to pay me a monthly rental

—

MR. PENDLETON: If the Court please, I object to

the question on the ground that it is incompetent, irrele-

vant and immaterial, and not within the issues of this

case.

THE COURT: Well, for what reason?

MR. PENDLETON : The question asked, as I recall

it, was, did he have any connection or business relations

with reference to the boat with the Pacific Marine

Products Company and he said yes, in 1918, I believe, or

1920, he made a verbal lease with them. The fact that

the boat was leased to this corporation would have no

bearing or effect upon the claim of the libellants here,

for the reason that the testimony shows that the transfer

of the management of the boat, the captaincy of the

boat, was transferred to Mascola, one of the libellants,

at the request of the witness on the stand, and the fact

that he leased the boat did not deprive him of the owner-

ship and the right to suggest its master, which was done,

according to the evidence. Therefore, it is incompetent

and it is irrelevant and immaterial to the issues of this

case whether or not he leased this to the Pacific Marine

Products Company, as he stated, and it could not be bind-
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ino^ upon us unless it were brought to the attention of

our cHents and the Hbellants, and the terms of the lease

made known. That is the only objection I have to it.

(Argument omitted.)

THE COURT : The objection will be sustained.

Q BY MR. BASSETT : Did you at that time charter

this vessel to the Pacific Marine Products Company? .

A I did.

MR. PENDLETON: At what time, please, Mr. Bas-

sett ?

MR. BASSETT: He testified about 1922.

And was that charter still in effect in 1926?

A It was.

THE COURT: That was a verbal charter?

A Yes.

O BY ^IR. BASSETT: And under the terms im-

posed by you in that charter, what was the authority of

the charterer as to incurring debts?

MR. PENDLETON: I object to the question, if

your Honor please, as incompetent, irrelevant and imma-

terial, and not affecting the claims of the seamen.

THE COURT: The objection is sustained.

MR. BASSETT: An exception.

THE COURT: How long were they operating under

that charter?

A Two or three years.

THE COURT: Two or three years?

A Yes.

THE COURT: And where was the vessel during the

time it was under charter?

A At that cannery in San Pedro.
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THE COURT: What is the name of that company?

A Pacific Marine Products Company.

THE COURT: And durins: this time do you know

for what purpose the vessel was used?

A I charted it as a tender boat for haulino- fish from

the fishino- o-rounds back to the cannery.

THE COURT: Do you know whether or not it had

been used prior to this time, November, December, Jan-

uary and February, 192.5 and 1926, as a fishing vessel?

A Not to my knowledge, or consent.

THE COURT: How often did you see the vessel?

A \>ry seldom. I visited the cannery on several

occasions, but, as a general rule, the vessel was not at

the cannery.

O BY MR. BASSETT: Did you ever authorize the

incurring of any debts against this vessel?

MR. PENDLETON: The same objection, if the

Court please.

THE COURT: The objection is sustained.

MR. BASSETT: An exception.

BY MR. BASSETT: Did you ever authorize the

use of this vessel except as a towing tender?

MR. PENDLETON: 1 object to that, if the Court

please. There is no foundation for the question.

THE COURT : The objection is overruled.

A May I state under what conditions I chartered

the boat to the cannery?

THE COURT: Yes, you may.

A. The boat was to remain under the charter to the

cannery as long as it was in my say as to any debts to

be incurred, the change of masters or removal of the

boat from American waters.
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O. Did yon at any time approve the incurrin^^ of any

debts again her?

MR. PENDLETON : T object to that question on the

same grounds, if your Flonor please,

MR. BASSETT: He testified that that was one of

the conditions, in answer to the Court's question,

THE COURT: Approved the incurring of any debts?

MR. BASSETT: Yes, your Honor. He says that

one of the conditions was that he should have the ap-

proval of any debts or expenses against the vessel.

THE COl^RT: Did you testify to that?

A Yes, sir.

THE COURT: The objection is overruled.

A I never did.

BY MR. BASSETT: Who was the master ap-

pointed by you at the time of the charter?

A I can't remember the name, but the master was

changed two or three times.

O Who was the last master appointed by you?

A I can't recall his name.

O Was it, as alleged in your answer here, one

Masinkovich?

A That's the name, I believe.

THE COURT: How did those changes occur? Did

they ring you up and ask you to authorize the change?

A They did.

THIi COURT: A telephonic communication to that

effect?

A Either that, or when I was over at the cannery

some time. I always gave a written order to the Cus-

toms House or went ])ersonally myself with the master

and had the change made.
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THE COURT: Proceed.

O BY AIR. BASSETT: And subsequent to the ap-

pointment of Alasinkovich did you ever authorize the

Customs House or Mascola or anyone to substitute

another master for Masinkovich?

A I did not, or knew nothing- about it.

O How long had you known Mascola?

A Oh, for some time, by sight. I never had any

business relations with him.

O During 1926 you were living at Long Beach, were

you ?

A Yes, sir.

O Was your name in the telephone directory?

A It was.

O And your name still appeared at that time upon

the register of vessels as the owner of that vessel, did

it not?

A It did.

O Did Mascola or any of the witnesses who appeared

here ever inquire of you at any time as to the terms or

conditions under which this vessel was held by the per-

son in possession of her?

A No.

THE COURT: Who did vou say was the last master

you authorized?

MR. BASSETT: Masinkovich.

THE WITNESS: Masinkovich.

THE COURT: How long did he continue as master

of the vessel?

A He was master of the vessel for, oh, I think two

or three months, hauling fish, what we call tender boat-

ing, bringing fish from the fishing grounds.
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THE COURT: And when did he cease to be the

master?

A Well, I didn't know. According- to the records,

it was October 17th, 1925.

THE COURT: What became of Masinkovich?

A I didn't see him. I don't know.

THE COURT: Proceed.

O BY MR. BASSETT: Were you at any time sub-

sequent to the charter of this vessel called upon to pay

any charg^es or expenses of the maintenance or operation

of the vessel ?

A. I was not.

O What return, if any, was agreed to be paid to

you for the use of the vessel?

A $125 a month, but I received very little as com-

pensation for the use of the vessel.

O When did you first learn that Mascola claimed

to be authorized master of this vessel?

A W^hen I was served with notice of attachment of

the vessel.

Q Issued upon the libel in this case?

A Yes, sir.

O Did you then make any inspection of the Customs

House record?

A I did.

Q What did you learn?

A I learned that he had been appointed or made

master of the vessel, and the Customs House—the man

in charge of the Customs House told me that the prior

master had come over there personally and had certified

—

MR. PENDLETON: I move to strike out the last

answer as not responsive, and also as being hearsay.
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THE COURT: It may be stricken.

MR. BASSETT: I didn't hear your Honor's ruling.

THE COURT: It may be stricken, as hearsay.

Q BY MR. BASSETT: Do you know where Masin-

kovich is?

A No.

O Did you ever authorize Masinkovich to appoint

another master to this vessel?

A No.

O Since the release of this vessel from libel has she

been wrecked and destroved?

A She has.

MR. PENDLETON: That is immaterial. I object

to it. There was a bond given to take the place of the

boat.

THE COURT: The objection is overruled. The

answer may stand.

MR. BASSETT : Take the witness.

CROSS EXAMINATION
BY MR. PENDLETON:
Q Did I understand you to say you didn't recall the

name of the master which has been suggested to you

as being that of Masinkovich?

A I didn't recall the name until it was mentioned.

Q Do you know any such man?

A I do.

Q Where is he now?

A I don't know.

Q When did you see him the last time?

A I don't recall the date.

Q You don't recall the date?
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A No.

Q A\'ell, how lono^ aci^o? Estimate it, if you can.

A \\'ell, I would say some time in October, 1925.

1925, in October?

A Yes.

And since October, 1925, you can't say that you

have seen him ?

A I can't say that I have seen him.

O WHien did you first sue^est his appointment to the

Customs House?

A The Marine Products Company

—

Answer the question. When did you first suggest

his appointment as master of that vessel to the Customs

House ?

A Well, I should think it was some time in Septem-

ber, 1925.

O September, 1925, he was appointed then, and the

last time you saw him was in October?

A August or September, yes.

O Is it a fact that you told counsel when he prepared

this answer of yours that that was the name of the

master of the vessel?

A If I did I got the name from the record of the

boat.

O If you got that name you got it from the record

of the boat? Did you write it down and hand it to him

in writing, or did you tell him that that was the name

of the master?

A I don't remember.

Q Isn't it a fact that you went to the record and

found the name of V. Mascola signed to it, and instead
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of reporting^ the name of V. Mascola to your counsel,

it was Masinkovich? Isn't that possible?

A I don't understand your question. At what time

do you mean ?

Q At the time you went and looked at the record and

found the name of the master, as you say, to have been

in charge of the boat at that time?

A In August or September of 1925?

Q That would be in October or September or August

of the year 1925?

A I was not at the record in October of 1925, at all.

Q When did you go over the record to ascertain the

name of the master who was in charge of the boat at

that time?

A I didn't go to the record. I knew the man.

O You have just told me in answer to a question

that you told your counsel the name of the master to be

Masinkovich, and that you got the name from the record?

A Yes.

Q I understood you so.

A Yes.

When did you get the name from the record?

A I suppose I got it after this libel was filed.

Q After the libel was filed?

A Yes.

And you found that Masinkovich was the master

of the vessel up to the time that libel was filed, isn't

that right?

A No. I found that Masinkovich was the master of

the vessel up to the time the record showed Mascola

v/as named as new master.
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MR. BASSETT: May I ask that the bailifif step to

the floor above, to the Customs House, and have the

witness bring- back the record that was here yesterday?

MR. PENDLETON: No objection.

THE COURT: Yes.

BY MR. PENDLETON: How many times did

you see this man Masinkovich during the time he was

operating the boat for you?

A I coukhi't say definitely, but I saw him several

times.

But after October, 1925, you saw the vessel quite

frequently, didn't you?

A No.

O You didn't see it? How many times did you see

it?

A I don't know.

Q You saw it?

A I don't think I did.

O You don't believe you ever saw the vessel?

A No.

Q After October, 1925?

A I don't recall seeing it, no.

Q Did you ever see Mascola in charge of the boat?

A No, sir.

Q You never saw him on the boat?

A No.

Q \()i\ never saw the crew on the boat?

A No.

Q Vou never saw any of these people who came

into court on that vessel between October or November,

1925, and the 1st of March, 1926?
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A No.

O Yon don't know then what business the boat was

engaged in during that time, do you?

A I made no special inquiry, no.

Q You relied upon the promise of the Pacific Marine

Products Company to pay you $125, and that was all

that you required, was it?

A That, and on their honorable conduct of the busi-

ness, yes.

Q I believe you stated that you leased the boat to

the Pacific Marine Products Company in 1920, or 1922?

A I don't remember the dates, but I think it was

around 1922 or 1923.

Q And how long did they continue to operate the boat

under that lease of yours?

A Up to the time it was attached.

Q Up to the time the libel was levied on it?

A Yes, sir.

Q Had you any connection at any time with the

canning company or the Pacific Marine Products Com-

pany ?

A No.

Q No interest whatever in the company?

A No.

Q Were you one of the creditors that signed a peti-

tion in bankruptcy for this concern?

A I was not.

Q You were not?

A No.

Q Did you afterwards acquire the possession of the

property?



116 J. E. Frymier vs.

(Testimony of J. E. Frymier.)

A The Hispano Packing Company did.

Well, is that a company which you are largely

interested in?

MR. BASSETT: That is objected to as immaterial,

unless he is the sole stockholder.

THE COURT: The objection is overruled.

A I held one qualifying share of stock of the Hispano

Packing Company, and was acting as its secretary and

general manager.

O How many shares were issued?

A 601.

Q And you had but one share?

A That is all.

O Had you an office in the company?

A I was the secretary of the company.

O Did you ever meet Mascola after the libel was

levied on the boat?

A Not to talk to him. I saw him a time or two

around the cannery.

O You have known him for some time, have you?

A Yes.

You knew who he was?

A Yes.

Q How many years have you known him? During

all the time that he handled the boat, he was on the boat,

or at least during the time between November, 1925, and

March, 1926, you never saw the vessel, to your knowl-

edge, the "1. S. E. 2"?

A I may have seen the vessel just casually, but I

never paid any attention to it.
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O You paid no attention to it or what it was doing

or its crew or anybody in charge of it?

A No.

O And you didn't know that Mascola was master

of the vessel until you found it in the record after the

Hbel was levied?

A That is true.

O How long had this man Masinkovich lived around

San Pedro, to your knowledge?

A I couldn't tell you.

Q How long had you known him?

A The Pacific Marine Products Company asked me
for permission

—

Q I am asking you how long you knew him?

A I only knew him at the time he was brought to

me to be made master of the boat.

Q He was brought to you then by the Pacific Marine

Products Company?

A Yes.

Q Somebody from that company brought him to you ?

A Yes, sir.

Q And you then authorized him to be appointed

master?

A I made some inquiry as to his character, and con-

sented that he be made master of the boat.

Are you sure this isn't the man that was brought

to you?

A Yes.

Q Pointing to Mascola?

A Yes.
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O Didn't you have a meeting in Mr. Phister's office

in San Pedro at which ^lascola was present, after the

lil^el was levied on the vessel?

A I did.

O Did you at that time acknowledi^e the indebtedness

of $1500 or thereabouts to the crew for the fish de-

livered?

MR. BASSETT: Just a moment, if the Court please.

This is not a question of any admisison of anybody.

No admission in a proceeding in rem is of any value at

all. Vou don't pretend to have any right to recovery

in personam.

MR. PENDLETON: Not from him individually,

no, but I want to show that he was thoroughly advised

as to this claim, and he even offered to pay it, in a

certain way, if I am permitted to do it.

MR. BASSETT: That is outside the issues, if that

is the object, because he admits there is no liability in

personam.

THE COURT: The objection is sustained.

MR. PENDLETON: I submit to the ruling. It goes

to show that he knew this man, is all. I think that is all

I have to ask him.

THE COURT: Just a moment. I will set that last

ruling aside, and the objection will be overruled. You

may proceed with that examination. I see the force of it.

MR. BASSETT: An exception.

Q BY MR. PENDLETON: \'()u had a conversation

with Mascola in Mr. Phister's office in San Pedro im-

mediately after libel was brought?

A I had a conversation with Mr. Phister, at which

time Mr. Masc(jla was present, yes.
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O Did you offer to employ Mr. Mascola again on the

vessel, it having been returned to your custody?

A I did not. They refused to turn the vessel to my
custody.

O You afterwards got possession of the vessel, didn't

you ?

A J did, about two months afterwards.

O Well, in that conversation did you not offer to

employ Mascola and the crew that he had had on the

vessel ?

MR. BASSETT: That is objected to as immaterial

and outside the issues in this case.

THE COURT: Yes, I think that is objectionable.

The objection is sustained.

Q BY MR. PENDLETON: Did you not in that

conversation offer to employ Mascola and his crew, and

offer to pav them an increased sum for the delivery of

fish, by the tonnnage, and from that allow $5 to the crew

in addition to the $10 a ton, which $5 would apply upon

the indebtedness of the boat to Mascola and the crew,

until the sum of $1500 or thereabouts was paid?

MR. BASSETT: We further object to that because

it now appears that it was an offer of compromise.

MR. PENDLETON : It was no compromise. It was

an offer of full settlement.

THE COURT: Objection sustained.

Q BY MR. PENDLETON: Did you have any such

conversation?

A I had a conversation, but not of that kind.

Was the conversation to that effect?

A Not to that effect exactly.
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O Exactly. Will you explain then what the conver-

sation was, as you understand it now?

MR. BASSETT: To which we renew our objection.

THE COURT: The objection is overruled.

MR. BASSETT: An exception.

A I wanted possession of the boat, because I had

made arran-^ements with the Stafford Packing Company

at Wilmin^^on to rent them the boat at SI 50 a month,

and I went to ]Mr. Phister to see if I could get possession

of the boat, and he told me to come back and talk to

Mr. ^fascola and the rest of the crew, and I talked to

;Mr. Phister, and the other fishermen were present at

the time, and 1 told ihem the arrangement I had made

with the Stafford Packing Company, that they wanted

to use the boat and would use the crew, if it was satis-

factory for them, under an arrangement whereby they

were to fish for the Stafford Packing Company. Nothing

came of that arrangement, because I couldn't get pos-

session of the boat.

\\'as anything said about an increase of compensa-

tion to them which could apply upon the credit they had

for the fish caught and delivered in the month of

February?

A I don't remember anything of that kind, but I

think Mr. Hurt of the Stafford Packing Company said

he would pay a bonus for fish at that time.

O Was anything said about applying it on the indebt-

edness to the crew?

A I don't think there was. T am pretty positive

there was not on my part.

O But who were present besides yourself Phister

and Mascola?
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A Mr. Sag-liuzzo, and one or two of the others; I

don't know their names.

O Nobody outside of the crew, yourself, Phister and
Mascola were present then?

A That's all.

Q And the proposition that was made about the

bonus from the cannery you speak of was made through
you then?

A I told them to go talk to Mr. Hurt, of the Stafford

Packing Company, and he would make them the proposi-

tion.

MR. PENDLETON : That's all.

REDIRECT EXAMINATION
BY MR. BASSETT:
O All of this talk in San Pedro with Mr. Phister

and others was subsequent to the filing of the libel in

this case, was it not?

A It was.

And was it before or after the release of the ves-

sel?

A Before.

MR. BASSETT: That's all.

MR. PENDLETON: No further questions.

MR. BASSETT: Mr. Westland, who was told to

come upon telephone call this morning, has been called

and sends back word that he will not be here until one

o'clock.

MR. PENDLETON: I believe the testimony that

counsel desires to elicit from Mr. Westland is already

in the record. What is it you desire to i)rove by him?

I think i)r()bably the record discloses it.



122 J. E. Fryrnier vs.

(Testimony of J. E. Frymier.)

MR. BASSETT: Well, I will state, there is a stub

in the book which was read from by the witness West-

land, and.upon that stub is endorsed "prior master Masin-

kovich."

MR. PENDLETON: Oh, nothing like that.

MR. BASSETT: Well, I am stating what I propose

to prove.

MR. PENDLETON: Well, I won't consent to that,

because the record doesn't so disclose.

MR. BASSETT: That is the reason I want it here.

I looked at that very carefully myself.

MR. PENDLETON: I looked at it very carefully

myself, to see if I could find the name "Masinkovich."

—00

—

THE COURT: How long will it take you to finish

the case?

MR. PENDLETON: Well, we can have him here

at 2 o'clock, then, if your Honor please.

THE COURT: We have another case.

MR. BASSETT: So far as the witnesses are con-

cerned it is practically at an end.

THE COURT: Very well. The further trial of this

case will be continued until 3 :30.

(Whereupon, an ajournment was taken until 3:30

o'clock p. m. of this day.)

—o

—

AFTERNOON SESSION, 3:30 P. M.

—o

—

THE COURT: You may proceed.

MR. BASSETT: As to the witness Westland, if your

Honor please, he is a deputy of the Customs House, hav-
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ing his office in this building. I called there at the close

of the session and was told that he had not been in this

morning, but would be back at one o'clock. I am now
informed that the other counsel also called there and were

notified that he has not yet returned, but will return.

THE COURT: By the person in charge of that of-

fice?

MR. BASSETT: Yes, sir. And I have recjuested

from that person the book, as a public record in the

possession of that office, and his answer to me is that

that book is in the pssession of Westland, and that we
will have to wait. Now, Westland was ordered by the

Court to return here upon 'phone call.

MR. PENDLETON: I believe I have influence

enough with that office to get the book up here.

MR. BASSETT: I don't doubt that you have.

MR. PENDLETON: And if your Honor will dele-

gate me to do that I will go down and see.

MR. BASSETT: I don't doubt his influence in this

building, and I would be glad to have it exercised to

get this book.

MR. PENDLETON: I saw the book myself and I

know where it is.

MR. BASSETT: I haven't sufficient influence to get

it, your Honor.

THE COURT: How long will it take to get that?

MR. PENDLETON: Why, it is on the floor below

and it will take just a few minutes. If you have another

witness you might put him on.

THE COURT: Well, step down and get the book and

we can inspect it.
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MR. PENDLETON: The book, your Honor, is here.

THE COURT: Very well, We will proceed.

MR. PENDLETON : In charge of a deputy.

MR. BASSETT: The record is here?

MR. PENDLETON: The record is here.

THE COURT: How far back does that record ex-

tend ?

MR. BASSETT: Well, sir, this appears to be a

record whose first entry is January 2, 19— . The date

is not clear. The year is not clear.

MR. PENDLETON: I believe the witness Westland

testified as to when that book began.

THE COURT: I don't recall the testimony. Is the

deputy who is present familiar with that book?

MR. PHISTER: There is a deputy present that

brought the book in.

MR. PENDLETON : She is not familiar with it.

THE COURT: Are you familiar with the book, the

record? Allow the deputy to assist you there.

MR. BASSETT: Can you tell from an examination

of this record what year these entries were made?

MR. PENDLETON: Westland said what year, but

I don't know how he arrived at it.

THE COURT: Is there a stamp on the outside of

the book that would indicate?

MR. PENDLETON: There is no stamp anywhere

that shows what year it started.

THE COURT: Aren't there any entries in the book

that show the dates of the entries, the year?

MR. BASSETT: No, sir. The first entry in this

book in regard to this ship is "Port of Los Angeles, I. S.
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E., Martin Trutanich, master of the vessel called 'I. S.

E. 2'." But there is no year.

MR. PENDLETON: The margin shows that the

register is license No. 1919, that it was issued in January,

January 12, 1925. No, that is another one. Yes, it is

too. Martin Trutanich, master, succeeding Lewis Jon-

cich, and that was taken on the 23rd day of June, but

what year I can't see. The man Westland who was here

could give you the year that was taken. Now, follow-

ing that, Mr. Martin Trutanich yielded the vessel to

Vincent Mascola, the present master. It shows that his

predecessor was Martin Trutanich. That is indicated

on the margin. I have examined it thoroughly, and

nowhere does the name of Masinkovich, as they call

him, appear as the master of the "I. S. E. 2".

MR. BASSETT: I move to strike that out as not

given under oath.

MR. PENDLETON: I am not testifying.

MR. BASSETT: Well, I don't want it in the record.

MR. PENDLETON: Well, naturally you wouldn't,

but, if necessary, I will be sworn and make that state-

ment. I am rather familiar with the business. I was

in it several years myself.

MR. BASSETT: Well, there is nobody familiar

enough with this, apparently, to tell us what this date is.

THE COURT: Now, just a moment. I think per-

haps you had better introduce that record.

MR. PENDLETON : We are i)erfectly willing to do

it.

MR. PHISTER: 1 am quite positive in my recollec-

tion that the witness from the Customs Department testi-
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fied that the book commenced January 1, 1925, and that

the first entry was in, I think, June, 1925, and the second

entry was in October, 1925. He had his own private

method of knowing that.

THE COURT: That record does show that Mr.

Mascola succeeded the master whom he succeeded?

MR. PENDLETON: Yes, sir, Trutanich, or some

such name, and he was preceded by a captain named

Joncich. Joncich was in another book preceding this.

He took the oath and was registered in the book prior

to this.

MR. PHISTER: I think the way to arrive at the

date, the year, is that they have one of these books for

each calendar year. They have some such system any-

way.

THE COURT: There should be something on that

book to indicate the year.

MR. PHISTER: I think it is the year 1925 and

1926 that this book is for. In the Government service

the fiscal year begins the 1st of June, is that right?

THE DEPUTY: July.

MR. PHISTER: The 1st of July.

MR. BASSETT: I would like to put Mr. Frymier

on the stand. I think I can straighten this out.

THE COURT: Very well.

—o

—
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J. E. FRYMIER,

recalled as a witness on behalf of the Respondents, having

been previously sworn, testified further as follows:

DIRECT EXAMINATION
BY MR. BASSETT:
O Air. Frymier, I direct your attention to the record

of oaths or affirmations of new masters in the Customs

House of Los Ancreles, beings volume No. 1312, on page

55 thereof, and call your attention to the entry there

appearing as follows: "Port of Los Angeles, Califor-

nia." Your Honor, I hesitate to translate this name. It

looks like Trichovich.

MR. PHISTER: It is Trutanich.

MR. PENDLETON: That is Trutanich.

MR. BASSETT: "Master of the vessel called the

'I. S. E. 2', 13 net tons, do swTar that I am a citizen

of the United States, having been born within the limits

thereof, Tacoma, April 15, 1914, and that such vessel

shall not, while her license continues in force, be employed

in any manner whereby the revenue of the United States

may be defrauded." Signed "Martin Trutanich, Master.

Sworn before me this 23rd day of June. Carl O. Met-

calf, Deputy Collector." The entries in the margin are,

"Register No Enrollment No

P. License No. 19. Issued at L. A. January 12, 1925.

Late master, Louis Joncich." I will ask you if you have

seen that entry before?

A I don't remember seeing it before, except here at

this table. That is the man that preceded Mascola.

O This is the man who preceded Mascola?

A Yes.
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Q And is this the man to whom you referred as

Masinkovich, as having- recommended him?

A I believe that is the name that I got from the

attorney. I don't remember the names. They are con-

fusing to me, those names, I can't remember them.

O But can you state whether or not the time was

on or about January, 1925?

A That is the date of the license of the boat. The

date of this is

—

Q Well, the date appears to be the 23rd day of June.

A That is about the right date.

Q Of what year?

A 1925.

THE COURT: You authorized his appointment as

master ?

A Yes, sir.

THE COURT: What is his name?

MR. PENDLETON: Masinkovich.

MR. BASSETT: No.

THE COURT: We are talking about the name there.

MR. PENDLETON: That name is Martin Truta-

nich.

MR. BASSETT: Trutanich.

Q Then is your memory now refreshed so that you

can say that this Trutanich is the person whom you

recommended and consented for appointment as master

of the "L S. E. 2", and whom you formerly spoke of

as Masinkovich?

A It is clear in my mind that he is.

MR. BASSETT: Take the witness.

THE COURT: You say that appointment was made

in 1925, in July?
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A 1925, yes, sir.

THE COURT: The amended answer or the answer

to the amended libel says in 1924 you chartered the vessel

to the Pacific Marine Products Company, and thereupon

recommended Masinkovich to act as master of said ves-

sel. That is 1924.

A There were several dififerent masters of the vessel.

They were changed sometimes once a month or probably

a longer period.

THE COURT: Well, you say that said claimant, as

owner of said vessel, has never since said time author-

ized or permitted any change of master or caused the

report of any such chang-e to be made to the collector.

You are mistaken about that, are you?

MR. BASSETT: Well, your Honor assumes that

thereupon means 1924.

THE COURT: He chartered the vessel in 1924.

MR. BASSETT: Yes, sir.

THE COURT: That during the year 1924 he char-

tered said vessel to the Pacific Marine Products Company.

MR. BASSETT: It says that thereupon he recom-

mended this man, but doesn't indicate the date when he

was appointed.

THE COURT: Well, it says "Recommended in 1924,"

and that since that time he never authorized or per-

mitted any change of master or caused to be reported

any such change to the Collector. That must be an

error.

THE WTTNESS: It is. because the master was

changed—I suppose while they had the boat it was

changed at least five or six different times.
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THE COURT: With your knowled.2:e and consent?

A Yes, sir. always, except the last time.

Q BY MR. BASSETT: While you had the boat?

A While it was in the hands of the Pacific Marine

Products Company.

BY MR. BASSETT: While it was in their

hands ?

A Yes.

THE COURT: Were they authorized, in the event

of necessity, to change or appoint another master?

A Not without my consent, for the reason that I

wanted to aiford the boat as much protection as possible,

and also have an understanding as to any debts that

might be incurred against it, or where it was going.

THE COURT: Proceed.

MR. BASSETT: That's all.

CROSS EXAMINATION
BY MR. PENDLETON:
Q You testified this morning that you chartered this

vessel in either 1920 or 1922?

A I said about 1922.

Q About 1922?

A Yes.

Q What is your testimony on that point now?

A It remains the same. They had the vessel for

three or four years.

Q You also testified this morning that you went to

the Customs House and saw the record there, and from

the record got the name of the master who preceded

Mascola ?

A Yes, sir.
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O And that you went immediately to your attorney

and gave him that name, and the name of M. L. Masin-

kovich. Do you change your testimony?

A I change that, for this reason, that I haven't any

memory to memorize those names, and the name sounded

something like the name that was on the record.

O The name sounded like Trutanich?

A Some kind of a vich.

O And the initials you gave your attorney, M. L.,

and the record shows that the man's name was Martin

Trutanich, and that is as close as you got to it, but you

say further that the appointment of Masinkovich was

made at the suggestion of the retiring captain, whom
you say now is Trutanich, is that right?

MR. BASSETT: He didn't testify to that.

MR. PENDLETON: He said' this morning that he

heard that, was informed that Masinkovich recommended

to the Customs House the appointment of Mascola. That

is my recollection of his testimony.

A I made no record of the changes, the dates or

the names of the masters. When they asked me to

change a master I complied with it if I thought the

master was the proper person to have it, under certain

conditions.

Q BY MR. PENDLETON: Well, you saw in the

Customs House this record, did you not?

A I don't remember whether I saw that or not.

Q You don't remember that you saw the one your

counsel showed you, do you, showing the name of Mar-

tin Trutanich as master?

A No, sir.
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O You don't remember that?

A No, sir.

Q Then you don't remember whether or not you saw

this oath of Vincent Mascola?

A I don't, no, sir.

O You don't recollect anything about that?

A No, sir.

MR. PENDLETON : That's all.

MR. BASSETT: Is this the deputy who made the

entries?

MR. PENDLETON: This is not the deputy who

made the entries, no. This is the assistant collector of

customs for this district, who may be able to say and

tell you when the book was opened.

MR. BASSETT: That's all. Mr. Eto.

MR. PENDLETON: Will you just let Mr. Salter

determine, if he can, and I think he can, in just a

moment. I think Mr. Salter can give you the informa-

tion you want. Take the stand.

—o

—

CHARLES W. SALTER,

called as a witness on behalf of the Respondents, being

first duly sworn, testified as follows:

DIRECT EXAMINATION
BY MR. BASSETT:

Q W^hat is your connection with the Customs Service?

A I am the assistant collector of customs.

Q And what is this book you have in your hand?

A This is a record of the oaths of masters.

Q And do you know the signatures of the deputies

who made the records in that case?
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A I do.

O Turnino^ now to the record on page 102 of the

"I. S. E. 2", can you, by an inspection of that record,

state what date the oath was taken?

A Not by an inspection of this particular record,

but by an inspection of the records in this book, yes.

MR. BASSETT: That's all.

CROSS EXAMINATION
BY MR. PENDLETON

:

Q During what period was that book kept?

A This book was kept in 1925 and 1926. If I may
state this, there is only one of these particular forms of

books that are in use at one time.

Q And that was the only book that was kept of the

oaths of masters during the years 1925 and 1926?

A Yes, sir. And as the changes of masters come

in they are entered in rotation, just as you see them here.

Q And what date was it, turning to page 102, that

the oath of the master \\ Mascola was taken?

A The 7th day of October, 1925.

Q Page 55?

A At page 55?

Q y^-

A The 21st day of June, 1925.

O And that was the oath of Martin Trutanich as

master, was it?

A Louis Trutanich, I believe it is.

Q Louis ?

A No, Martin Trutanich—that's right.

Q And can you tell from that record who preceded

him ?



134. /. E. Frymier z's.

(Testimony of K. Eto.)

A Yes, sir; Louis Joncich.

O Louis Joncich?

A Yes.

Q Can you tell from an inspection of that page when

Joncich was appointed master of the vessel?

MR. BASSETT: Well, if your Honor please, he said

he didn't make this record, and it is a mere recital.

MR. PENDLETON: I will withdraw the question,

that last one.

REDIRECT EXAMINATION
BY MR. BASSETT:

Q Who was the deputy that made that entry?

A Mr. Carl Metcalf.

O Is he still in the employ of the Collector's office?

A No, not here, not in Los Angeles; in San Pedro.

O At San Pedro in this district?

A Yes, sir.

MR. BASSETT: That's all.

MR. PENDLETON: That's all, thank you, Mr.

Salter. He may take the book with him, your Honor?

THE COURT: Yes.

MR. BASSETT: Mr. Eto will you please take the

stand.

—o

—

K. ETO,

recalled as a witnes on behalf of the Respondents, having

been previously sworn, testified as follows:

DIRECT EXAMINATION
BY MR. BASSETT:

Q Mr. Eto, you remember when Mr. Frymier brought

a paper to you some time in January last year?
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MR. PENDLETON: May we see the paper before

the witness answers?

MR. BASSETT: Yes, before I present it, yes.

MR. PENDLETON : Before he answers the question.

O BY MR. BASSETT: Do you remember seeing

this paper before?

A No, I can't read it. I don't know what you want.

I can't read English. I can't write it.

Q You can read them?

A Can't read them, can't write them; just I under-

stand a Httle talk, that's all.

Q BY MR. BASSETT: Somebody read this to you,

this paper?

A I don't know this paper or what paper.

MR. PENDLETON: If your Honor please, may we

have an inspection of this document?

THE COURT: After he offers it, before it is intro-

duced in evidence.

MR. PENDLETON : After he has it identified.

THE COURT: He hasn't identified it yet.

Q BY MR. BASSETT: You see this paper before?

A I don't know which—so many papers—I remember

how to write them— I can't read them.

Q You remember how it was written, but you can't

read it?

A I can't read it—I don't know which paper, this one

or the other one; I can't remember.

O But you remember what was in the paper, you

say?

A It was a long time ago.

Q No, last year.
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A Last year? I don't know which.

O Well, to refresh your- memory, I ask you if you

didn't send a paper by mail to Mr. Frymier?

A By mail?

Q By mail, through post, to Mr. Frymier, with these

words: "Mr. Frymier, I do not know what agreement

Sagliuzzo made with his crew, so cannot sign paper."

A Which crew? I don't know.

O Well, do you understand that?

A Some

—

Q Now, did you after you got this paper send it

back through the mail to Mr. Frymier?

A This paper?

Yes.

A That I can't understand, whether this one or the

other one. I don't know what

—

This paper now?

A I don't know which one I got. I can't read it.

Maybe you bring the wrong one. I can't remember; I

can't remember. This one just the same,—just a white

paper.

Q If I read to you can you remember?

A Maybe; I don't know. I can't understand all the

English. It is pretty hard to tell ; there is so many things

there.

Q You didn't write that, did you?

A No, I can't write it.

Q Did you tell someone to write a letter for you to

Mr. Frymier with this in the letter: "Mr. Frymier, I

do not know what agreement Sagliuzzo made with his

crew so cannot sign j)aper."
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A Which crew?

Q The crew of the vessel 'T. S. E. 2"?

MR. PENDLETON: Does that appear there?

MR. BASSETT: Yes. I am asking him if he wrote

that.

xMR. PENDLETON: Does the *'L S. E. 2" appear

there?

MR. BASSETT: Oh, no.

MR. PENDLETON : Well, you are going outside of

the document.

THE COURT: Who wrote that letter?

MR. BASSETT: He says he can't write English. I

am asking him now if he directed this letter to be written

and forwarded to Mr. Frymier.

THE WITNESS: Maybe write it for me and I sign.

I see no sign here. Maybe I sign it, maybe so, but I got

no sign; I can't tell, see?

THE COURT: That is not signed?

MR. BASSETT : No, it is not signed.

THE COURT: Well, you are wasting time, it seems

to me.

MR. BASSETT: Well, sir, I showed this paper to

you a few minutes ago in the courtroom.

A Yes, you showed me just the same white paper.

I can't read it. I don't know what. It just look like

foolish, and I can't read it. This paper, maybe, I think

so, maybe the other one, maybe I think so, I don't know;

I can't read it, maybe. How can I tell?

Q Didn't you say to me before you went on the stand

that you told somebody to write this letter?

A I tell you maybe, outside, all right ; in here I can't

tell, I can't understand what to write. I understand I
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(Testimony of K. Eto.)

tell. I can't understand what they write on. I can't

understand. I tell him yes; I don't know him.

MR. PHISTER : We desire to interpose an objection,

if the Court please, on the ground that it is incompetent,

irrelevant and immaterial. I don't know what the pur-

pose of this is, other than to impeach this witness. It

is not cross-examination. He is calling him as his own

witness, and it is apparently an attempt to impeach.

THE COURT: What is the purpose of this?

MR. BASSETT: The purpose of this is to show a

statement drawn up in writing and presented to him,

and by him returned to Mr. Frymier.

THE COURT: Unsigned?

MR. BASSETT: Unsigned, but I am asking him if

he didn't cause this to be written for him.

THE COURT: He says he doesn't know.

MR. BASSETT: Well—

THE WITNESS: Just when I sign my name, you

see, that's all; I can't read no writing.

—o—
MR. BASSETT: All right. That's all.

MR. PENDLETON: No cross-examination.

MR. BASSETT: The Respondent rests.

THE COURT: Do both sides rest?

MR. PENDLETON: We rest. We have no re-

buttal, if the court please.

THE COURT: Do you desire oral argument?

MR. BASSETT: Yes, your Honor.

MR. PENDLETON: We will waive the opening

argument, if the court i)lease. The facts are all with

your Honor. I don't like U} argue facts to the court.

(Argument by counsel.)
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THE COl^RT: You are allowed 20 clays to perfect

an appeal.

00

—

[Endorsed]: In the District Court of the United

States for the Southern District of California, Southern

Division. Hon. F. C. Jacobs, Judge Presiding. Vincent

Mascola, Luigi Sagliuzzo, Carmine Kritiano, Luigi Co-

lama, Michael Sauro and Mirni Carbonne, Libellants, vs.

Gasoline Launch "I. S. E. 2" and J. E. Frymier, Re-

spondents. No. 2322-M. In Admiralty. Reporter's

Transcript of Testimony and Proceedings on Trial.

Filed Oct. 5, 1928. R. S. Zimmerman, R. S. Zimmer-

man, Clerk. Los Angeles California, Tuesday, June 12,

1928. Reported by C. W. McClain. Reynolds and Mc-

Clain Shorthand reporters and notaries Official Re-

porters L. S. District Court. Suite 914-917 Law Build-

ing, Los Angeles, Calif. Telephone Mutual 2708.

IN THE DISTRICT COURT OF THE UNITED
STATES SOUTHERN DISTRICT OF CALI-

FORNIA SOUTHERN DIVISION

VINCENT MASCOLA, et al.,

Libellants,

vs.

GASOLINE LAUNCH 'T. S. E.

2", et al..

No. 2322-M—IN
ADMIRALTY
ASSIGNMENT
OF ERROR ON
APPEAL

Respondents.

The respondent and claimant herein hereby assigns

error to the Decree of the District Court of the United

States for the Southern District of California, Honorable
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F. C. Jacobs, Judge, in the above entitled cause, in the

following particulars, to-wit:

I.

In that the court erred in admitting in evidence libel-

lant's Exhibit No. 1.

II.

In that the court erred in admitting evidence as to

services rendered, fish caught, or the value thereof, at

any time subsequent to the 26th day of January, 1926.

III.

In that the court erred in refusing respondent's motion

for continuance of trial for surprise.

IV.

In that the court erred in admitting secondary evi-

dence of the contents of writings, the originals of which

were available.

V.

In that the court erred in allowing the witness Mas-

cola to testify that the libellants were licensed fishermen.

VI.

In that the court erred in permitting the witness Mas-

cola to testify as to the contents and effect of a written

license not produced.

VII.

In that the court erred in sustaining objections to the

question put to the witness Kritiano, "Did Mascola tell

you he was the owner?"

VIII.

In that the court erred in overruling objection to the

question to the witness Colamo, "Were you paid your

share as compensation for the work you did in con-

nection with catching that amount of fish?"
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IX.

In that the court erred in denyinjr claimant's motion

for Decree in favor of claimant.

X.

In that the court erred in sustaining objection to the

question put to the respondent, Frymier, "Under the

terms imposed by you in that charter, what was the

authority of the charterer as to incurring debts?"

XI.

In that the court erred in decreeing judgment in per-

sonam against the respondent, Frymier.

XII.

In that the court erred in decreeing judgment in rem

in favor of any of the libellants.

XIII.

In that the court erred in refusing to find any of the

facts at issue.

Dated this 19th day of September, 1928.

WILBUR BASSETT
Proctor for Respondent and Appellant.

[Endorsed] : Original. No. 2322 M In Admiralty

In the District Court of the United States Southern

District of California Southern Division Vincent Mas-

cola, et al, Libellants, vs. Gasoline Launch "I. S. E. 2,"

et al., Respondents. Assignment of Error on Appeal Filed

Sep 20 1928 R S. Zimmerman, clerk By Edmund L.

Smith, Deputy Clerk Wilbur Bassett Attorney at Law
432 Van Nuys Building Los Angeles Proctor for Re-

spondents.
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UNITED STATES OF AMERICA
DISTRICT COURT OF THE UNITED STATES

SOUTHERN DISTRICT OF CALIFORNIA

MNCENT MASCOLA, et al.,

vs.

GASOLINE LAUNCH 'T. S. E.

2", et al.

Clerk's Office

No. 2322-M
PRAECIPE

TO THE CLERK OF SAID COURT:

Sir:

Please issue and include in apostles on appeal herein

the following: ,

Amended Libel, Claim of J. E. Frymier, Undertaking

of Claimant on Stipulation for Release, Exceptions to

Amended Libel, Order Sustaining Exceptions to Amended

Libel, Order Dismissing Libel, Answer of Claimant,

Decree of Judge Jacobs, Notice of Appeal dated Sep-

tember 18th, 1928, Assignment of Error on this Appeal.

WILBUR BASSETT
Proctor for Respondent.

[Endorsed]: Original No. 2322-M In Admiralty

United States of America District Court of the United

States Southern District of California \'incent Mas-

cola, et al., vs. Gasoline Launch "I. S. E. 2", et al.

Praecipe Filed Sep. 24, 1928. R. S. Zimmerman Clerk,

by Edmund L. Smith, Deputy Clerk. W'illnir Bassett

Attorney at Law 432 Van Nuys Building Los Angeles

Proctor for Respondents.
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UNITED STATES OF AMERICA

DISTRICT COURT OF THE UNITED STATES

SOUTHERN DISTRICT OF CALIFORNIA

VINCENT MASCOLA, et al., ) Clerk's Office

vs. ) No. 2322-M
GASOLINE LAUNCH "I. S. E. ) AMENDED
2", et al. ) PRAECIPE

TO THE CLERK OF SAID COURT:

Sir:

Please include in apostles on appeal herein the fol-

lowing :

Testimony and exhibits adduced herein on behalf of

libellants and on behalf of claimant and respondent.

Wilbur Bassett

Proctor for Respondent.

[Endorsed] : No. 2322-M. In the District Court of the

United States for the Southern District of California,

Southern Division, Vincent Mascola, et al.. Plaintiff, vs.

Gasoline Launch "I. S. E. 2", et al. Defendant, Amended

Praecipe, Filed Oct. 10th, 1928, R. S. Zimmerman, Clerk.
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IN THE DISTRICT COURT OF THE UNITED
STATES. SOUTHERN DISTRICT OF CALI-

FORNIA, SOUTHERN DIVISION.

)

VINCENT MASCOLA, et al, )

)

vs. ) CLERK'S
) CERTIFICATE.

GASOLINE LAUNCH 'T. S. E. )

2", et al. )

)

I, R. S. ZIMMERMAN, Clerk of the United States

District Court for the Southern District of California, do

hereby certify the foregoing volume containing 143

pages, numbered from 1 to 143 inclusive, to be the Tran-

script of Record on Appeal in the above entitled cause,

as printed by the appellant, and presented to me for com-

parison and certification, and that the same has been com-

pared and corrected by me and contains a full, true and

correct copy of the record of enrollment, amended libel,

claim of J. E. Frymier, undertaking of claimant on stipu-

lation for release, exceptions to amended libel, order sus-

taining exceptions to amended libel, order dismissing libel,

answer to amended libel, final decree, notice of appeal,

reporter's transcript of testimony and proceedings on trial,

assignment of error on appeal, praecipe and amended

praecipe.

I DO FURTHER CERTIFY that the fees of the Clerk

for comparing, c(jrrecting and certifying the foregoing

Record on Appeal amount to and that said amount

has been i)aid me by the appellant herein.
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IN TESTIMONY WHEREOF, I have hereunto set my

hand and affixed the Seal of the District Court of

the United States of America, in and for the

Southern District of Cahfornia, Southern Division,

this day of October, in the year of Our Lord

One Thousand Nine Hundred and Twenty-eight,

and of our Independence the One Hundred and Fifty-

third.

R. S. ZIMMERMAN,
Clerk of the District Court of the

E'nited States of America, in and

for the Southern District of

California.

By

Deputy.




